File No. I-11-015

Page No. 9

April 7, 2011
Philip R. Recht

Mayer – Brown LLP

350 South Grand Ave., 25th Floor

Los Angeles, CA90071-1503

Re:
Your Request for Advice


Our file No. I-11-015
Dear Mr. Recht: 
This letter responds to your request for advice regarding the lobbying provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because your request is general in nature and does not relate to specific clients, we are treating it as a request for informal advice.

QUESTION

You have asked several questions related to the application and interpretation of Assembly Bill 1743, as detailed below.
CONCLUSION

See below for detailed answers.
FACTS


You represent several clients who may be impacted by the new laws under the Act regarding placement agents and external managers.  The new laws were introduced as Assembly Bill 1743 and provide a series of obligations on those persons who have dealings with public retirement boards in California.  
ANALYSIS

The legislature passed, and the governor signed, Assembly Bill 1743 (“the Bill”), a series of laws adding to the Government Code.  The Bill makes a key change to the Act that includes “placement agent” in the Act’s definition of “lobbyist.”  The rules and regulations regarding lobbyists therefore now apply to placement agents, per the Bill.
The Bill makes several amendments and additions to the Act to effectuate the overall goal of including placement agents under the definition of lobbyists.  Specifically, the Bill:
· Amends the definition of “administrative action” to include decisions by a state agency to enter into a contract to invest state public retirement system assets on behalf of a state public retirement system.  (Section 82002(a)(2).)
· Adds a definition of “external manager” as either “a person who is seeking to be, or is, retained by a state public retirement system in California to manage a portfolio of securities or other assets for compensation” or “a person who is engaged, or proposes to be engaged in the business of investing, reinvesting, owning, holding, or trading securities to a state public retirement system in California.”  (Section 82025.3.)
· Adds “placement agent” to the definition of “lobbyist.”  (Section 82039(a)(2).)

· Adds a definition for placement agent. (Section 82047.3, copy enclosed.)

These additions and amendments to the Act have the effect of applying to placement agents all the regulations that currently apply to lobbyists.  Thus, placement agents must register with the Secretary of State, complete certain disclosures, and may not accept payments that are contingent on the success of any administrative action.  (See Sections 86100, et seq.)
Your questions are transcribed in italics, below, and our answers follow.

1. Government Code Section 82047.3(c) provides that persons do not qualify as placement agent if, among other things, the external manager has been selected through a competitive bidding process.  Please clarify when and under what circumstances this exception takes effect.  For example, does it apply to meetings between a person and a fund for the purposes of encouraging the fund to engage in a competitive bidding process with respect to certain external manager services?  Does it apply to meetings prior to commencement of a formal competitive bidding process for the purposes of familiarizing the fund with the capabilities of a particular external manager?  Does it apply only to competitive bidding processes involving requests for proposals (RFPs), or does it also apply in the case of requests for qualifications (RFQs)?  Does it apply in the case of a request for information (RFI) as to the type of services an agency should include in a subsequent RFP or RFQ?  Does it apply to informal competitions that do not involve formal RFPs or RFQs, but that nonetheless involve affirmative efforts by funds to obtain, compare, and then choose from a number of proposals from competing external managers?
Section 82047.3(c) provides a three-prong exception to the definition of “placement agent.”  Specifically, “an employee, officer, or director of an external manager, or of an affiliate of an external manager, is not a placement agent if all of the following apply:
(1) “The external manager is registered as an investment adviser or a broker-dealer with the Securities and Exchange Commission or, if exempt from or not subject to registration with the Securities and Exchange Commission, any appropriate state securities regulator.
(2)  The external manager has been selected through a competitive bidding process subject to subdivision (a) or Section 22364 of the Education Code or subdivision (a) or Section 20153 of [the Government] code. 

(3) The external manager has agreed to a fiduciary standard of care, as defined by the standards of conduct applicable to the retirement board of a public pension or retirement system and set forth in Section 17 of Article XVI of the California Constitution, when managing a portfolio of assets of a state public retirement system in California.” (Section 82047.3(c).)
While prongs one and three are relatively objective standards and depend solely on the external managers’ registrations and agreements with the Board with which it has dealings, prong two addresses the process by which an external manager is selected.  

Section 22364(a) of the Education Code and Section 20153(a) of the Government Code explain that board members cannot communicate with financially interested parties “during the process leading to an award of any contract.”  The language in Section 82047.3(c), above, offers that the exception will apply (provided that the other prongs are satisfied) if “the external manager has been selected through a competitive bidding process” as specified in the referenced codes.  Because Education Code Section 22364(a) and Government Code Section 20153(a) refer to the process leading to an award, the only reasonable interpretation is that prong two applies to the process of obtaining a contract with a public retirement fund that has issued an RFP.  

To read otherwise would suggest that the exception does not apply during an external manager’s attempt to obtain the award and, even if the other prongs are satisfied, the registration requirements would attach, but only until the date of selection (“has been selected”).  At that time, the exception would apply, making registration unnecessary.  Given this absurd result, and the description of the competitive bidding processes in the respective codes, we find that the language in provision (2), above must include the entire process of obtaining a contract, from the time the public pension system issues an RFP until the contract award.

You have asked to what contacts this exception applies.  Specifically, you asked whether prong two, above, applies to:

a. Meetings between a person and a fund for the purpose of encouraging the fund to engage in a competitive bidding process with respect to certain external manager services;

b. Meetings prior to commencement of a formal competitive bidding process for the purpose of familiarizing the fund with the capabilities of a particular external manager;

c. Only to competitive bidding processes involving requests for proposal (“RFPs”), or also in the case of requests for qualification (“RFQs”);
d. A request for information (RFI) as to the type of services an agency should include in a subsequent RFP or RFQ;

e. Informal competitions that do not involve formal RFPs or RFQs, but that nonetheless involve affirmative efforts by funds to obtain, compare, and then choose from a number of proposals from competing external managers.

The above items do not involve the competitive bidding process involved in Government Code Section 20153 and Education Code 22364.  On consulting with the retirement systems involved, we learned that it is only RFPs that are tied to these code sections, and neither contemplates RFIs or RFQs.  We cannot, therefore, find that Section 82047.3(c)(2) involves anything but an RFP.  Communications before an RFP is issued do not fall into the exception and may result in an individual qualifying as a placement agent.  Additionally, for the exception to apply the retirement system must have actually released an RFP and any activity before such an action would not be included within the exception.
f. The initial contract obtained by an external manager through the competitive bidding process, efforts to obtain extensions of the contract, or efforts to obtain contracts for other types of services from the same fund.

This scenario involves distinct activities:
a. The initial contract obtained by an external manager through the competitive bidding process.
Yes.  Obtaining a contract through the competitive bidding process seems to be exactly the activity that the exception contemplates.
b. Efforts to obtain extensions of the contract.
Yes. Without further information, we conclude that efforts to obtain extensions of the contract fit within “proving services pursuant to a contract executed as a result of that competitive bidding process.”  

c. Efforts to obtain contracts for other types of services from the same fund.

No.  The exception only applies to external managers that are selected through a competitive bidding process under certain provisions of law.  The exception does not systematically exempt a placement agent from the applicable regulations based on the one contract/process.  

2. Does a person qualify as a placement agent if his/her activities are limited to inquiring whether a fund intends to contract out certain services in the future?  What if his/her activities are limited to responding to an inquiry from a fund as to the capabilities and/or pricing of an external manager?
The Bill defines a placement agent as:
“an individual hired, engaged, or retained by, or serving for the benefit of or on behalf of, an external manager, or on behalf of another placement agent, who acts, or has acted for compensation as a finder, solicitor, marketer, consultant, broker, or other intermediary in connection with the offer or sale of the securities, assets, or services of an external manager to a state public retirement system in California or an investment vehicle, either directly or indirectly.”  (Section 82047.3(a).)

No.  A person qualifies as a placement agent by virtue of his or her being hired or serving for the benefit of an external manager (or other placement agent) and acting for compensation in connection with the offer or sale of the securities of the external manager to a public retirement system.  The particular contacts about which you are asking seem to be inquiries that occur before any intention to offer or sell securities is formed.  While there may be many activities that qualify a person as a placement agent before some “obvious” event, such as those in question one, above, the contacts you listed do not seem to rise to that level.
3. CalPERS has indicated that an external manager’s in-house employees who have only limited or intermittent roles in fundraising processes do not qualify as placement agents even if they participate in one or more meetings where the external manager is attempting to obtain qualifying work from a fund.  CalPERS indicates that a CFO typically would fall into this category since a CFO typically is not “hired, engaged, retained by, or serving for the benefit of or on behalf of an external manager. . . in connection with the offer or sale of the securities, assets or services of an external manager….”  Do you agree with this analysis?  If so, would the same analysis apply to other high-level executive officers of an external manager, such as its president or CEO, to the extent such persons have only omitted or intermittent roles in a firm’s fundraising process?  Would the same analysis apply to operation and other subject matter experts who, like a CFO, are not “hired, engaged. . .,” but who nonetheless may participate in one or more meetings with prospective fund clients for the purpose of explaining the nature of the external manager’s services and capabilities?  Is it necessary for there to be in attendance at least one placement agent who is registered as a lobbyist for these other persons to not have to register?
The Bill defines a placement agent broadly, as “an individual hired, engaged, or retained by, or serving for the benefit of or on behalf of, an external manager, or on behalf of another placement agent, who acts or has acted for compensation as a finder, solicitor, marketer, consultant, broker, or other intermediary in connection with the offer or sale of the securities, assets, or services of an external manager to a state public retirement system in California or an investment vehicle, either directly or indirectly.”

There are limited exceptions to the definition of “placement agent” under the Bill.  One exception is described above.  The other states:
“Notwithstanding subdivision (a) [the placement agent definition], an individual who is an employee, officer, director, equityholder, partner, member, or trustee of an external manager and who spends one-third or more of his or her time, during a calendar year, managing the securities or assets owned, controlled, invested, or held by the external manager is not a placement agent.”  (Section 82047.3(b).)
If one of these exceptions applies to the officers and employees you describe, he or she would not be considered a placement agent.  Without more details of their activities and duties, we cannot say whether the “one-third exception” applies.

The legislature has instructed the Commission, through AB1743, to treat Placement Agents as lobbyists under the Act.  Given this charge, and in an attempt to apply a reasonable interpretation to AB1743, we find that your question involves Regulation 18239, defining lobbyists.  Specifically, Regulation 18239(d)(3)(B) provides:
“For the purpose of determining whether an individual qualifies as a lobbyist pursuant to subdivisions (b) or (c), an individual does not engage in direct communication” when he or she meets or speaks with a qualifying official in the company of a registered lobbyist retained by the individual or individual’s employer or by a bona fide trade association or membership organization of which the individual or individual’s employer is a bona fide member.”
While this regulation does not specifically apply to placement agents, per Regulation 18239(a), we find it applicable by analogy.  Given this, if a knowledgeable person attends these meetings, on an occasional basis and with a registered placement agent to provide further information, this exception to the definition applies.  The exception is limited, however, in both the traditional lobbying context and in the situations you describe.
4. Government Code Section 7513.8(b) defines “external manager” as a person who (1) seeks or is hired to “manage a portfolio of securities or other assets for compensation,” or (2) “is engaged or proposed to be engaged in the business of investing, reinvesting, owning, holding, or trading securities or other assets and who offers or sells, or has offered or sold, securities to a board.”  Would an entity that process custodial banking services to a fund qualify as an external manager under either prong of the definition?  Would the answer change if, as part of its custodial banking services, the entity offers a service to sweep otherwise un-invested end-of-day cash into short term money-market type vehicle selected by the public fund?  Would the answer change if, as part of its custodial banking services, the entity offers a service to convert non-U.S. dollar denominated fund income to U.S. dollars (or another base currency of the fund’s choosing), where the custodian or its affiliate acts as principal in the foreign exchange trades and earn a profit on the bid-asked spread?
Based on your description of “custodial banking” and our understanding of the same, custodial banking services do not fall under either definition of an external manager.  While custodial banking services might include holding or managing a public retirement system’s funds, the tasks that a custodial banking service undertakes are primarily akin to safeguarding funds, providing reporting and currency exchange, and  (among other services), rather than being “in the business of investing, reinvesting, owning, holding, or trading securities.”  We understand that the state contracts with a custodial banking service to perform certain required tasks and those tasks are defined in the contract between the parties.  
The qualifying scenarios you suggest do not change our response that custodial banking services do not fall under the definitions of external manager.

5. AB 1743 clearly applies to CalPERS and CalSTRS.  Does it also apply to other state pension or retirement funds?  In particular, does it apply to the University of California Retirement System, the ScholarShare Investment Board and the California Savings Plus Plan?  Does it also apply to the following funds, all of which are administered by CalPERS:  Legislators’ Retirement System, Judges’ Retirement System II, State Peace Officers’ and Firefighters’ Defined Contribution Plan, Volunteer Firefighters’ Length of Service Award Fund, Replacement Benefit Fund, and Supplemental Contributions Program Fund?  
Initially, please note that AB 1743 does not place an affirmative requirement to act on any retirement fund.
  The responsibility for registering, reporting, and adhering to the other tenets of the Act lies with the placement agents and external managers who have dealings with a public retirement system.

There is nothing in AB 1743 that exempts any public retirement funds.  Section 7513.8 of the Bill describes “Board” for purposes of the provisions in the Bill as “the retirement board for a public pension or retirement system, as defined in subdivision (h) of Section 17 of Article XVI of the California Constitution.”  That section states:
“As used in this section, the term “retirement board” shall mean the board of administration, board of trustees, board of directors, or other governing body or board of a public employees’ pension or retirement system; provided, however, that the term “retirement board” shall not be interpreted to mean or include a governing body or board created after July 1, 1991 which (sic) does not administer pension or retirement benefits, or the elected legislative body of a jurisdiction which (sic) employs participants in a public employees’ pension or retirement system.”
Because you have not offered information regarding the details of any of the listed plans, we refer solely to the definitions in the Act and the Bill in our response.  If the system is a “public pension system, as defined in subdivision (h) of Section 17 of Article XVI of the California Constitution, our view is that the Bill covers it.  If, however, the system is not a public pension system, and is instead a defined-contribution plan, or a traditional retirement plan (such as a 401(k) or 457), then we do not read it to be included in the Bill.  Funds that are administered by CalPERS are more likely to be included within the reach of the Bill, as they are typically part of the larger public pension scheme.  
5a. If so, does registration as a placement agent with respect to CalPERS suffice to serve as registration with respect to all of these funds?

Registering as a placement agent with CalPERS will not suffice to serve as registration for all funds covered under the Bill.  If the placement agent is registered with CalPERS, for example, and would like to also reach out to CalSTRS or another fund, the placement agent must file a Form 605 to amend the registration.  The same requirement to amend would apply if one wished to contact the Judges’ Retirement System and had already listed CalPERS on the Form 605.  A placement agent must list any agency or Board from which it wishes to solicit business before contacting that agency or Board, whether or not that agency or Board is affiliated with another.
6. AB 1743 is likely to result in the registration as state lobbyists of numerous out-of-state residents.  For many of these persons, traveling to attend the FPPC’s Lobbyist Ethics Orientation Course, which is offered only occasionally during the year and are often over-subscribed, may be burdensome and/or inconvenient.  Is the FPPC willing to offer its course on-line? If not, will the FPPC be increasing the frequency and size of its in-person trainings to accommodate these new registrants?

The California Senate Committee on legislative ethics, rather than the FPPC, administers the lobbying ethics training.  Contact information for this Committee is available at senate.ca.gov.

If you have other questions on this matter, please contact me at (916) 322-5660.








Sincerely, 









John W. Wallace








Assistant General Counsel









/s/
By:
Heather M. Rowan








Counsel, Legal Division
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Enclosures
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed).


� Please note that “Sec.9” of the Bill states that CalPERS and Cal STRS must provide the Assembly with certain, enumerated reports.


� Specifically, you can find contact information for this committee here:   http://www.senate.ca.gov/ftp/sen/committee/STANDING/LEG_ETHICS/_home1/PROFILE.HTM.





