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March 17, 2011
Alpio Barbara

514 Oak Park Way
Redwood City, CA 94062-4038

Re:
Your Request for Advice


Our File No. A-11-016
Dear Mr. Barbara:

This letter is in response to your request for advice on behalf of Alpio Barbara for Sequoia Healthcare District 2010 regarding the campaign provisions of the Political Reform Act (the “Act”).
  Please note that the Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A).)  Therefore, nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.
QUESTION


During 2011, you received a partial refund of fees paid to the county in association with your 2010 candidacy for the Sequoia Healthcare District.  You have asked how the refunds should be handled and reported since you have closed your campaign bank account and filed a Form 410 indicating that the campaign has been terminated.
CONCLUSION


 In this particular circumstance, you may deposit the refund into your personal bank account to repay any remaining debt owed to you by the campaign.  A copy of the refund check and any correspondence relating to the refund must be maintained with your campaign records.  Receipt of the refund and the loan repayment must be disclosed on the Form 460.
FACTS

As a candidate for Sequoia Healthcare District, you paid a fee to the County of San Mateo Elections Office in the amount of $2,209.84 from your personal funds.  On November 5, 2010, the campaign, Alpio Barbara for Sequoia Healthcare District 2010, reimbursed you for this fee. You were not elected to the position.  
On your Form 460 filed on January 18, 2011 for the period ending December 31, 2010, a loan amount of $2,038 that you personally made in October 2010 to the campaign is shown as forgiven.  Your treasurer indicated by email on February 13th and by telephone on March 9th that you forgave the loan under the belief that you had to do so in order to terminate your committee.  This statement did not cover the period of time between January 1, 2011 and January 18, 2011, nor did it indicate that you were terminating the committee.  You filed Form 410 on January 18, 2011 to terminate the committee.  The campaign bank account was closed on approximately January 20, 2011.
On January 21, 2011, you personally received a check from the County of San Mateo Elections Office in the amount of $887.27 representing a refund representing an overpayment for your candidate’s statement printed in the Voter Information Pamphlet.  You were not aware that the San Mateo County elections office was going to issue a refund.  
ANALYSIS

To answer your question, we must first address the termination and reporting rules of the Act.  Regarding termination of committees, the Act provides:

“Committees and candidates shall terminate their filing obligation pursuant to regulations adopted by the Commission which insure that a committee or candidate will have no activity which must be disclosed pursuant to this chapter subsequent to the termination . . ..”  (Section 84214.)

Regulation 18404(b) further provides that a committee may terminate only if the committee:

“(1)  Has ceased to receive contributions and make expenditures and does not anticipate receiving contributions or making expenditures in the future;

“(2)  Has eliminated or has declared that it has no intention or ability to discharge all of its debts, loans received and other obligations;


“(3)  Has no surplus funds; and 

“(4)  Has filed all required campaign statements disclosing all reportable transactions.”  (Emphasis added.)

The language on the Form 410 that the committee files when it terminates, states similarly that “this committee has eliminated or has no intention or ability to discharge all debts, loans received, and other obligations.”  

Generally when a candidate forgives a loan, the debt is extinguished, and the forgiveness of the loan is reported as a contribution.  (See e.g., Copeland Advice Letter No. A-98-035.)  In this circumstance, you have provided information stating that your forgiveness of the loans was performed with the belief that you had to do so in order to terminate your committee.  The termination rules of Regulation 18404 state that, among other requirements to terminate, a committee must have eliminated or “declared that it has no intention or ability to discharge all of its debts, loans received and other obligations.”  (Regulation 18404(b)(2).)  Therefore, you were not required to forgive the loans in order to terminate, but merely state that you have no intention or ability to repay them.  Under the unique facts of this situation, your forgiveness of the loan was due to an error of law.  The Commission has allowed committees to remedy an error that was made due to a good faith misreading of the law (Miller Advice Letter, No. A-03-017).  Therefore, you may amend your previously filed campaign statements to unforgive the loan. 
Local candidates and officeholders who receive refunds or credits for candidate filing fees after closing their campaign bank accounts are not required to establish or reopen an account as long as the refund or credit is not a “contribution.”  (Sections 82015(c) and 85201(f).)  Section 82015 and Regulation 18215 define the term “contribution” as a payment which is made for political purposes.


In the case of candidate filing fees refunded by a government agency, such payments would not be considered contributions under the Act because the government agency would have no political purpose in making the refunds. Your letter indicates that in this instance, the refund represented an overpayment for your candidate’s statement printed in the Voter Information Pamphlet.  

Section 89519 provides that “at the end of the postelection reporting period following the defeat of a candidate for elective office,” funds held by the defeated candidate are considered “surplus” campaign funds.  Since you did not win the election, the funds received from the County are considered surplus funds and subject to restricted use.  The repayment of campaign debt is a permissive use of surplus funds.


For reporting purposes, receipt and expenditure of the refunds are reportable campaign activities.  You may deposit the refund into your personal bank account to repay any remaining debt owed to you by the campaign. (Miller Advice Letter, No. A-03-017.)  However, you will need to amend your campaign statement for the period ending December 31, 2010 to show the $2,038 loan as outstanding on Schedule B-1 and to remove the $2,038 loan forgiveness as a monetary contribution on Schedule A.  An additional campaign statement must be filed to reflect the receipt of the refund as a miscellaneous increase to cash on Schedule I and a payment of $887.27 toward the balance of the loan on Schedule B-1.  The remaining balance of the loan, $1,150.73 may be reported on Schedule A as a monetary contribution if you choose to forgive it.  Alternatively, you may terminate the committee with this debt outstanding.  This statement shall cover the reporting period from January 1, 2011 through the date that the check is negotiated and must include any other campaign activity that takes place during this period.  This additional statement must be identified as a “Termination Statement” in Part 2 of the Form 460. 
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Sarah Olson

Political Reform Consultant
SO:jgl
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





