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March 15, 2011
Celia A. Brewer
Assistant Port Attorney

San Diego Unified Port District

Port Attorney’s Office

3165 Pacific Highway

P.O. Box 120488

San Diego, CA 92112

Re:
Your Request for Informal Assistance

Our File No.  I-11-021
Dear Ms. Brewer:

This letter responds to your request for advice regarding the gift provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Please note that our advice is based solely on the provisions of the Act.  

Because your question presents issues requiring a policy interpretation best made by the Commission, we decline to provide formal assistance pursuant to Regulation 18239(b)(8)(E).  We do, however, offer informal assistance.

QUESTION

Must you report on your statement of economic interests (Form 700) payments made to a nonprofit organization in your son’s honor that may be used to reimburse you for qualified medical expenses related to your son’s severe spinal cord injury? 
CONCLUSION

Your question presents an issue requiring a policy interpretation best left to the Commission.  It is anticipated that Commission staff will present a regulatory proposal to the Commission in the near future.  In the interim, we recommend that you disclose the name of any person who is a reportable source of gifts, as specified in your agencies’ respective conflict-of-interest codes, if you know that the person has made a payment or payments to the NTAF on your son’s behalf aggregating $50 or more, when combined with any gifts the person may have provided to you, as well as the amount of the payment if the amount is known.
FACTS

You are the Assistant Port Attorney for the San Diego Unified Port District and also serve on the board of the King-Chavez Public Schools, which is a public nonprofit charter school management organization.  In a telephone conversation on February 24, 2011, you confirmed that you are a designated employee of both public agencies and must report income and gifts from sources doing business in the agencies’ respective jurisdictions.    

Your son sustained a severe spinal cord injury on February 1, 2010, which left him with no feeling or movement below the chest level and dependent on a ventilator to breathe.  Despite improvements including the ability to breathe without a ventilator and to stand and take a few steps during therapy, your son has years of therapy ahead of him.  As a single mother, the financial costs have been substantial.  Even with health insurance, your son still has many uninsured injury-related expenses including his rehabilitation program and in-home care, which currently total approximately $50,000 a year.  Your son is dependent on the generosity of the community to help raise funds to offset the uninsured expenses.  


A fundraising campaign on your son’s behalf was started last year with the Catastrophic Injury Program of the National Transplant Assistance Fund (the “NTAF”), a nonprofit 501(c)(3) fund.  Contributions to the NTAF on your son’s behalf are made by check written to NTAF Southwest Spinal Cord injury Fund.  A notation that the donation is being made on behalf of your son is written in the memo section of the check.  Donations can also be made in your son’s honor by credit card on the NTAF’s website, www.ntafund.org.  


Donations are held by the NTAF.  Receipts for qualified injury-related expenses may be submitted to the NTAF for payment on your son’s behalf.  Typically, you are the party submitting receipts, but any party may submit a receipt for a qualifying expense.  Funds are strictly maintained by the NTAF for qualified expenses as determined by the Internal Revenue Service.  If your son no longer needs the funds, donations made in his honor would not belong to either you or your son but would be used by the NTAF to continue its mission.  In the event that you submit receipts exceeding the amount of donations received by the NTAF in your son’s honor, NTAF may continue to pay qualified expenses so long as it had other funds available.    

Donations to the NTAF in your son’s honor have been made by family, friends, businesses, and strangers.  While the NTAF will provide you with a donor list of those who have donated more than $250, the NTAF does accept anonymous donations and it is the NTAF’s policy not to disclose the names of donors providing less than $250 or the amount of any specific donation.  However, you note that in some circumstances you may have access to donor names and amounts if the donation was provided at a coordinated fundraising event. 
ANALYSIS

The term “gift” is defined in Section 82028(a) as:

“Any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.”

In an effort to reduce improper influences on public officials,
 the Act regulates the receipt of gifts by public officials in three ways:

First, the Act places limitations on the acceptance of gifts by certain public officials.  The current limit is $420 from a single source in a calendar year.  (Section 89503; Regulation 18940.2.)  This gift limit applies to all elected state and local officials or other individuals designated in Section 87200; all candidates for state, local, or judicial office; and any employee designated in his or her agency’s conflict-of-interest code, as adopted pursuant to Section 87300, if the employee would be required to disclose the receipt of income or gifts from the source of the gift on his or her statement of economic interest.  (Section 89503.)

Secondly, so that the public is made aware of any potential influences from gifts, the Act imposes reporting obligations on certain public officials requiring that any gift (or any gifts that aggregate to $50 or more from the same source) received during the calendar year are disclosed on the officials’ statements of economic interests.  Reporting requirements apply to all officials listed in Section 87200 (Section 87202), all candidates for an office specified in Section 87200 (Section 87201), and employees designated in an agency’s conflict-of-interest code as specified in the code (Section 87302(b)).   

Finally, the Act prohibits any public official from making, participating in making, or using his or her position to influence the outcome of a governmental decision involving the donor of a gift or gifts with an aggregate value of $420 or more provided to, received by, or promised to the official within the 12 months prior to the date the decision is made.  (Sections 87100, 87103(e), Regulations 18700, 18703.4.) 

Notwithstanding these general rules, your question involves circumstances that do not clearly fall within the existing statutory framework and presents complex questions of interpretation regarding existing regulations applicable for determining (1) the source of a gift (see Regulation 18945) and (2) whether a gift to an official’s child constitutes a gift to the official (see Regulation 18944).  Accordingly, your question presents issues requiring a policy interpretation best left to the Commission.  Addressing this question, it is anticipated that Commission staff will present a regulatory proposal to the Commission in the near future.  

In the interim, we recommend that you disclose the name of any person who is a reportable source of gifts, as specified in your agencies’ respective conflict-of-interest codes, if you know that the person has made a payment or payments to the NTAF on your son’s behalf aggregating $50 or more, when combined with any gifts the person may have provided to you, as well as the amount of the payment if the amount is known.  For further clarification, this would include disclosing any person you know, based upon your participation in a fundraising event, who has provided payments to the NTAF on behalf of you son exceeding the $50 reporting threshold for gifts and the amount of the payments, if known, as well as the list of all persons who have donated more than $250 on behalf of your son as provided to you by the NTAF.  

If you have other questions on this matter, please contact me at (916) 322-5660.








Sincerely, 









Scott Hallabrin








General Counsel

By:
Brian G. Lau








Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114, Regulation 18329(c)(3).)


	�  Section 82044 defines payment, in part, as any “rendering of . . . services or anything else of value, whether tangible or intangible.”  





�  A “public official” is “every member, officer, employee, or consultant of a state or local governmental agency.”  (Section 82048.) 





