March 16, 2011
Mark A. Blum

City Attorney, City of Kerman

Henry, Logoluso & Blum

441 Madera Avenue, Suite C

Kerman, California  93630

 Re:  
Your Request for Advice

      
Our File No. A-11-023
Dear Mr. Blum:


This letter is in response to your request for advice on behalf of the Mayor and City Council of the City of Kerman (the “city”) regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  


Please note that our advice is based solely on provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Also note, our advice is based solely on the facts presented in your request; the Commission does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION
If a petition is presented to the city council and three to four of the members of the city council would otherwise have a disqualifying conflict of interest in the underlying decision that is the subject matter of the petition, may they participate in the decision to adopt the measure or order a report or an election?

CONCLUSION

The council members with conflicts of interest in the underlying subject matter of the petition would be disqualified in voting to select the city council’s course of action under Elections Code Sections 9214 in response to the petition.
FACTS

Kerman is a general law city and governed by its city council.  The city council consists of four council members and an elected mayor.  The mayor presides over council meetings and represents the city at ceremonial functions, but otherwise serves as a fifth member of the city council.  The mayor has no veto power over the acts of the city council.

Wal-Mart has proposed to develop a 160,000 square foot store in the City of Kerman.  An environmental impact report (“EIR”) has been prepared pursuant to the California Environmental Quality Act, and the City’s planning commission has recommended to the city council approval of the EIR with mitigation measures, conditions of approval, and other land use approvals.

Pursuant to Kerman’s Municipal ordinance, the city council has final approval of the EIR and the actions of the Planning Commission.  The planning commission is appointed by and serves at the pleasure of the city council.

It now appears that three or four of the members of the city council have disqualifying conflicts of interest arising from ownership of businesses or real property that may foreseeably be affected, either negatively or positively, by a decision on the proposed Walmart.  The quorum requirement for the city council is three members.
Prior to the city council’s deliberation on the matter, a voter-sponsored ballot measure was filed with the city council for circulation pursuant to California Elections Code.  According to the information you provided on March 15, 2011, you stated that if the measure is approved by a majority of the voters it would do the following:

· Have the effect of granting all discretionary approvals necessary to a Walmart-type project.  Normally, these discretionary approvals would be granted or denied by action of the City Council.  
· If the Initiative is approved, Walmart or a similar project would need only to apply for a building permit to build on the site described in the Initiative.  However, the building permit would be subject to all of the development standards, environmental mitigations, and impact fees set forth in the Initiative.  

· The measure includes a proposed Specific Plan that establishes specified uses that are permitted as a matter of right; establishes Site development standards; requires the provision of infrastructure and utilities; requires the payment of all applicable fees; establishes a procedural framework for permit review and processing; and includes environmental standards to be implemented in accordance with procedures specified in the Specific Plan. 
· It also includes site development standards, infrastructure requirements and environmental standards that appear to be substantially similar to those recently considered by the Kerman Planning Commission in connection with the Kerman Walmart Project Draft Environmental Impact Report.
If the petitions are submitted to the city with the signatures of at least 15 percent of the registered voters in Kerman, then the city council will be required to proceed as set forth in Elections Code Sections 9214.  Elections Code Sections 9214 provides:
“If the initiative petition is signed by not less than 15 percent of the voters of the city according to the last report of registration by the county elections official to the Secretary of State pursuant to Section 2187, effective at the time the notice specified in Section 9202 was published, or, in a city with 1,000 or less registered voters, by 25 percent of the voters or 100 voters of the city, whichever is the lesser number, and contains a request that the ordinance be submitted immediately to a vote of the people at a special election, the legislative body shall do one of the following:

“(a) Adopt the ordinance, without alteration, at the regular meeting at which the certification of the petition is presented, or within 10 days after it is presented.

“(b) Immediately order a special election, to be held pursuant to subdivision (a) of Section 1405, at which the ordinance, without alteration, shall be submitted to a vote of the voters of the city.

“(c) Order a report pursuant to Section 9212 at the regular meeting at which the certification of the petition is presented. When the report is presented to the legislative body, the legislative body shall either adopt the ordinance within 10 days or order an election pursuant to subdivision (b).”
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision. (Regulation 18700(b)(1)-(8).)  The following advice applies that standard analysis.

Step 1 - Public official.

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Section 87100, 87103; Regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  A “local government agency” means a county, city or district of any kind, including a school district, or any other local political subdivision or any county board or commission.  (Section 82041.)  The Mayor and city council members are “public officials” for purposes of the Act (Section 82041, 82048), and the conflict-of-interest rules apply to them.

Step 2 - Making, participating in making, or using their official position to influence governmental decisions.

The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.” (Section 87100; Regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regulation 18702-18702.4.)

· A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  
· A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  
· A public official is attempting to use his or her official position to “influence” a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)

Under your facts, the members would be making a decision in voting to select the city council’s course of action under Elections Code Section 9214 in response to the petition.

Notwithstanding the definitions above, Regulation 18702.4 provides a list of exceptions to the general rules regarding an official making, participating in making, or influencing a decision.  For example, an official is not making or participating in making a governmental decision if their actions are solely ministerial, secretarial, manual, or clerical.  For example, the Commission has construed this phrase for purposes of the Act as follows:
· [A]n action is ministerial, even if it requires considerable expertise and professional skill, if there is no discretion as to the outcome (or at least, no discretion with respect to any part of the result which could influence the governmental decision in question) . . . However, this exception would not apply to technical tasks, such as most data gathering or analysis, in which the consultant makes professional judgments that can affect the ultimate decision in question.  (Kaplan Advice Letter, No. A-82-108.)
· [T]he publication, if any, that might result from a decision of the planning commission is not a governmental decision but rather is a ministerial action.  This is so because the law mandates publication of certain decisions of the planning commission and therefore the matter of publication does not involve any discretionary decision of the planning commission.  (Cano Advice Letter, No. I-90-190.)
· [T]he city council as a matter of law must accept the lowest bid.  If the vote is purely ministerial, such that the city council has no discretion with respect to the terms of the contract or the acceptance of the low bidder for the contract, the decision may not be considered a governmental decision that could lead to a conflict of interest under the Act.  (Allen Advice Letter, No. A-90-701.)

In this case, the city council has three options, two of which can have dramatically different outcomes.  First, the city council can adopt the ordinance, without alteration.  In the alternative, the city council can put the measure on the ballot in a special election.  In this election the voters could adopt or reject the ordinance.
  Because there is discretion as to the possible outcome of the ordinance, the decision is not ministerial for purposes of the Act.

	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The Regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� The third option in the statute appears to merely defer the choice between the first two options.  However, where there are alternate choices in a decision, the public official may not participate in the consideration of any of the choices because a decision for or against one alternative necessarily affects decisions on the remaining alternatives.  The decision choices are too interrelated to be considered separately and, in such cases, a public official with a conflict of interest on one decision will disqualify him or her from participating in all the other decisions.  (Epp Advice Letter No. A-97-100; Christensen Advice Letter No. A-97-536.)   





	� Please note, when a public official who holds an office specified in section 87200 (including city council members and planning commissioners)  has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.   For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply. 





