April 7, 2011
Arnold M. Alvarez-Glasman

13181 Crossroads Parkway North, Suite 400 West Tower

City of Industry, CA 91746

Re:
Your Request for Informal Assistance

Our file No. I-11-030
Dear Mr. Alvarez-Glasman:

This letter responds to your request for advice, on behalf of Yountville town councilmember Lewis Chilton regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”)
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, our advice is limited to obligations arising under the Act. We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Because you have not provided facts regarding any specific governmental decision, we are providing informal assistance.

QUESTION

Does Lewis Chilton, as a Yountville town councilmember, have a conflict of interest that would preclude him from participating in upcoming decisions regarding whether the town council should approve, deny, modify, or establish conditions of operations for tasting rooms and food establishments within Yountville?
CONCLUSION


Based on the information you provided, Councilmember Chilton may participate in the governmental decisions related to potential wine and food establishments in Yountville, provided they do not have a material financial effect on his deli, as explained below.
FACTS

You are the Town Attorney for the town of Yountville (the “Town”) and write on behalf of town councilmember Lewis Chilton.  As of March 1, 2008, Councilmember Chilton and his wife operate a delicatessen in Yountville.  His wife owns 75 percent of the business, operated as a limited liability corporation, while he owns the remaining 25 percent.  The deli has a 30-year lease on the retail space in which it operates.  Neither Chilton nor his wife owns the property.  The terms of the lease are as follows:  the termination date of the lease is fixed on March 1, 2038; subleasing is prohibited; the deli is to operate in the space; there are renewable options every five years for the duration of the lease.
In Yountville, the primary business operations include hotels, wine tasting rooms, restaurants, and other food service locations.  The Chiltons’ Deli operation does not serve wine or other alcoholic beverages; the deli menu consists of sandwiches, salads, soups, and non-alcoholic beverages.  Matters come before the town council involving wine and food service businesses that are within 500 feet of the deli.
  The town council would make decisions on the approval, denial, continued operation, and/or conditions of operation of wine tasting rooms.  Some of these tasting rooms have a food sales component to their operations.
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps One and Two:  Is Councilmember Chilton a public official making, participating in making, or influencing a governmental decision?

As a member of the Yountville Town Council, Councilmember Chilton is a public official under the Act.  (Section 82048.)  He will be called upon to consider whether the Town should approve, deny, modify, or establish conditions of operations for tasting rooms and food establishments located within the Town and at times located within 500 feet from his deli.  Therefore, he will be making, participating in making, or otherwise using his official position to influence a governmental decision.

Step Three:    What are Councilmember Chilton’s economic interests — the possible sources of a conflict of interest?
A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5). 


Section 82033 defines real property as:  “. . . any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official . . ..”  Because Councilmember Chilton and his wife have entered into a 30-year lease of the retail space where they operate the deli, and that lease is presumably valued at $2,000 or more, Councilmember Chilton has an economic interest in real property.

Section 82005 defines “business entity” as “any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.”  For a business entity to be considered an economic interest, an official must have an investment of $2,000 or more or be a director, officer, partner, trustee, employee, or hold any position of management.  Mr. Chilton has a 25-percent ownership interest in the deli, and an investment over $2,000.

Step Four:  Is the economic interest directly or indirectly involved in the governmental decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.”  (Regulation 18704(a).)  For governmental decisions that affect real property interests, the standards set forth in Regulation 18704.2 apply.  (Regulation 18704(a)(2).)  For governmental decisions that affect business entities, the standards set forth in regulation 18704.1 apply.  (Regulation 18704(a)(1).)

Real Property:

Regulation 18704.2(a) states, in pertinent part: 

“(a) Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply: 

“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property [that] is the subject of the governmental decision.”
For those governmental decisions in which the subject of the decision is real property located within 500 feet of the Chiltons’ deli, Councilmember Chilton’s real property economic interest is directly involved.  Otherwise, his economic interest is indirectly involved.   If the real property is directly involved in the governmental decisions, the materiality standard set forth in Regulation 18705.2(a) applies.  (Regulation 18704.2(d)(1).)  (See Step 5 below for discussion of the applicability of Regulation 18705.2.)  If the real property economic interest is indirectly involved, the materiality standard in Regulation 18705.2(b)(2) applies.
Business Entity:


Regulation 18704.1(a) states:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official's agency when that person, either directly or by an agent: 

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

For indirectly involved business entities, the materiality standards set forth in Regulation 18705.1(c) apply.  (Regulation 18704.1(b).)  (See Step 5 below for discussion of the applicability of Regulation 18705.1.)

The deli/the Chiltons will not be initiating any proceeding nor is the deli a named party or the subject of any proceeding involving these governmental decisions.  The deli is therefore indirectly involved.  For indirectly involved business entities, the materiality standards set forth in Regulation 18705.1(c) apply. (Regulation 18704.l(b).)  (See Step 5 below for discussion of the applicability of Regulation 18705.1.)
Step Five:  Materiality Standard

A conflict of interest arises only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).)  
Real Property:


For real property leaseholds directly involved in a governmental decision, the materiality standards in Regulation 18705.2(a)(2) provide:

“(a) Directly involved real property.

{…}

“(2) Real property, leaseholds. The financial effect of a governmental decision on the real property in which an official has a leasehold interest is presumed to be material. This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any effect on any of the following:

“(A) The termination date of the lease;

“(B) The amount of rent paid by the lessee for the leased real property, either positively or negatively; 

“(C) The value of the lessee's right to sublease the real property, either positively or negatively; 

“(D) The legally allowable use or the current use of the real property by the lessee; or
“(E) The use or enjoyment of the leased real property by the lessee.”
You have not provided any facts relating to any potential governmental decision that would appear to have an impact on the factors indicated in (A-E) above. Mr. Chilton may, therefore, be able to rebut the presumption that a real property decision will have a material effect on his leased property, depending on the facts involved in the governmental decision    Because you have not provided any facts relating to a specific governmental decision, our analysis is limited.

You specifically asked whether it is reasonably foreseeable that Mr. Chilton’s “use or enjoyment of the leased real property” will be materially affected by real property decisions the city council may make regarding wine tasting rooms and food establishments within 500 feet of the leased property.  While your request focuses on the financial effect that certain explicit types of business might have on the deli, the “use and enjoyment” prong of this test does not only come into play with certain similar or related types of business such as the ones you have suggested.  For example, if any business that could operate within 500 feet of the Chiltons’ deli would impact the street view, parking access, or other tangible impacts, the Chiltons’ use and enjoyment might suffer an impact.  The focus on the type of business that might move in is unimportant, it is the actual affect on the real property that is subject to the analysis.  Any type of business that opens within 500 feet of the deli might have a financial effect on property.
Business Entity:


For business entities not directly involved in the governmental decision, Regulation 18705.1 provides for materiality standards that vary according to the financial size of the business.  For relatively small businesses such as the deli (those with net income of less than $500,000 for the most recent fiscal year), the materiality standards set forth in Regulation 18705.1(c)(4) apply:

“(4) If the business entity is not covered by subdivisions (c)(1)-(3), the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that: 

“(A) The governmental decision will result in an increase or decrease in the business entity's gross revenues for a fiscal year in the amount of 
$20,000 or more; or,

“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

“(C) The governmental decision will result in an increase or decrease in the value of the business entity's assets or liabilities of $20,000 or more.”
If it is reasonably foreseeable that any incoming business could affect the deli in the ways stated above, the standard will have been met and Mr. Chilton would be unable to participate in those decisions.  Additionally, the inquiry could include, but not solely depend on, the type of business that is the subject of the decision.  While a deli that does not serve alcohol is not the same type of restaurant as a “sit-down” table-service restaurant, both serve similar functions and each could impact the other’s business.
Step Six:  Reasonably Foreseeable

An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the facts surrounding the decision.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Ultimately, it is up to the public official to make the determination through a good faith effort to assess the financial effects of the decision by using some reasonable and objective method of valuation.  (Hensley Advice Letter, No. A-07-113; Moock Advice Letter, 
No. A-01-140; O’Harra Advice Letter, No. A-00-174.)  


Your analysis of the materiality standard above will determine whether it is reasonably foreseeable that any of the materiality standards will be met related to the potential decisions before the city council.
Steps Seven and Eight:  Public Generally and Legally Required Exceptions
As you have not offered facts to support either exception, we do not address them.  

If you have other questions on this matter, please contact me at (916) 322-5660.








Sincerely, 

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed).


� The 500 foot reference is only relevant with respect to governmental decisions regarding real property. 


� When a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply.





� See Regulation 18729(b) for valuing leasehold interests.


	�  You also may have customers that are sources of income to you of $500 or more during the 12 months prior to a decision, based on your pro rata 25- percent share of income to the deli and a one-half community property share in income to your wife.  These would also be economic interests.  Because you have not asked about these sources of income, however, we do not analyze that question or whether you may be subject to the exception for sources of income to retail business entities under Regulation 18707.5.





