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March 18, 2011
Daniel McHugh
City Attorney
City of Redlands

P.O. Box 3005

Redlands, California 92373
RE:  Your Request for Advice
         Our File No. A-11-036
Dear Mr. McHugh:

This letter responds to your request for advice on behalf of Redlands Planning Commissioner Julie Rynerson Rock regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  
Additionally, our advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090 or provisions of the Health and Safety Code. 

QUESTION

Does Commissioner Rock have a conflict of interest in participating in governmental decision relating to recommendations to the city council regarding the Redlands Redevelopment Project Area including the development of survey areas, amendments to the Project Area Redevelopment Plan, actions relating to the adoption of an Implementation Plan for the Project Area, any change in the Project Area’s boundaries, and environmental documents associated therewith?

CONCLUSION

Yes.  Because Commission Rock owns property within the redevelopment project area, the financial effect on her property is deemed to be material.
FACTS


Commissioner Rock owns property within the Redlands Redevelopment Project Area (The “Project Area”).
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Is Commissioner Rock A Public Official Making, Participating in Making, or Influencing a Governmental Decision?

As a member of the Redlands Planning Commission, Commissioner Rock is a public official under the Act.  (Section 82048.)  Consequently, she may not make, participate in making, or otherwise use her official position to influence any decision that will have a reasonably foreseeable material financial effect on any of her economic interests.  Because she will be called upon to make recommendations to the city council regarding the Project Area she will be making, participating in making, or otherwise using her official position to influence a governmental decision.[Leave the room footnote?]
Step 3:  Does Commissioner Rock Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
The only economic interest you have indicated is Commissioner Rock’s residence, in which we assume she has an interest of $2,000 or more.  Our analysis is, therefore, limited to her economic interest in the real property containing her residence.

Step s 4 and 5:  Is The Economic Interest Directly Involved in the Governmental Decision and What is the Materiality Standard?

“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.”  (Regulation 18704(a).)  

Regulation 18704.2(a)(5) provides that an official’s real property is directly involved when:  

“The governmental decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.”

A conflict of interest arises only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).)  For real property that is directly involved in a governmental decision, any reasonably foreseeable financial effect, even a penny, is material.  (Regulation 18705.2(a)(1).)  This is known as the “one penny rule.”
Step 6:  Reasonably Foreseeable
An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  Whether the financial consequences of a governmental decision are reasonably foreseeable at the time the decision is made depends on the facts surrounding the decision.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)
You have not presented any facts relating to any specific governmental decisions.  Once a decision is known, Commissioner Rock must evaluate the facts to determine if it is reasonably foreseeable that the financial effects of the government decision on her property will be a least one penny.  If so, she has a conflict of interest and may not participate in the decision, unless either the public generally or legally required participation exception applies.
Step 7 & Step 8:  Public Generally  and Legally Required  Participation


You have not presented any facts indicating that either the “public generally” or the “legally required participation” exception would be applicable here.  Accordingly, we have not provided an analysis involving this step.  If you believe that one of these exceptions may be applicable given the facts of the decision, please feel free to write in for additional advice. 
If you have other questions on this matter, please contact me at (916) 322-5660.






Sincerely, 







Scott Hallabrin







General Counsel

By:  
William J. Lenkeit

Senior Counsel, Legal Division

WJL:jgl
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





