May 6, 2011
Renee A. Stadel
Deputy City Attorney
City of Los Angeles
City Hall East

200 N. Main Street

Los Angeles, CA 90012
Re:
Your Request for Advice

Our File No.  A-11-040
Dear Ms. Stadel:

This letter responds to your request for advice on behalf of members of the City of Los Angeles Employee Relations Board (the “ERB”) regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that we base our advice solely on the provisions of the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Furthermore, we do not address the applicability, if any, of the provisions of your agency’s statement of incompatible activities.

QUESTIONS
1. Is a union local that is a party in a matter pending before the ERB and was a party in a 
private arbitration in which an ERB member was paid an arbitration fee a source of income to the ERB if:
(a) The local paid all or part of the ERB member’s arbitration fee in a prior private 
arbitration?
(b) The employer that was a party in the arbitration paid the arbitration fee?

2. Is a local that is not involved in the ERB matter a source of income to the ERB 
member if:
(a) The local paid all or part of the arbitration fee and (i) both locals are affiliated 
with the same umbrella organization,   (ii) the umbrella organization represented one local in the arbitration and currently represents a different local in an unrelated ERB matter or (iii) staff or attorneys of the umbrella organization assisted or represented one local in the arbitration and currently represent a different local in an unrelated ERB matter?
(b) The umbrella organization that currently represents a local in an ERB matter paid 
the arbitration fee in an unrelated arbitration involving a different local? 
(c)  The attorney in the ERB matter previously represented a different local in an 

unrelated arbitration and the attorney paid the arbitration fee?
3. Is the umbrella organization that paid the arbitration fee a source of income if 

the arbitration and the ERB matters involve different locals? 
4. Is an attorney who represented a local in an arbitration and paid the 

arbitration fee a source income if the attorney represents a different local in an unrelated ERB matter?

CONCLUSIONS
      1(a).  Yes.  The arbitration fee paid to the ERB member is income.  Because the local paid fees aggregating $500 or more to the ERB member within 12 months of a governmental decision that will be made by the ERB member, the local is a source of income.

       1(b).  No.  Because the employer is not a party or in any way connected with the ERB matter, decisions made in the ERB matter will have no affect on the employer.  The ERB member receiving the arbitration fee does not have an economic interest in the employer or the employer’s sources of income.

       2(a).  No. The two locals operate separately and independently.  Neither their  affiliation with the same umbrella organization nor their representation by the umbrella organization or the umbrella organization’s staff or attorneys make one local a source of income to an official making decisions involving a different union in an unrelated ERB matter.   
2(b).   No.  The umbrella organization acts on behalf of a group of locals when it represents a local in an arbitration or ERB matter.  Because the two matters involve separate and independent locals, the local involved in the arbitration is not a source of income to the ERB member.

2(c).  No.  The attorney acts on behalf of the local when the attorney represents a local in an arbitration or ERB matter and pays the arbitration fee.  Because the two matters involve separate and independent locals in unrelated matters, the local involved in the arbitration is not a source of income to the ERB member.
3(a).  No.  Because the umbrella organization paid the fee on behalf of a local and the 
arbitration and the ERB matter involve separate and independent locals in unrelated matters, the umbrella organization is not a source of income to the ERB member.
      3(b).  No.  Because the umbrella organization and its staff or attorneys were acting on behalf of two separate and independent locals in unrelated matters, the umbrella organization is not a source of income to the ERB member.
      4.  No. Because the attorney represents separate and independent locals in unrelated matters, the attorney is not a source of income to the ERB member.
FACTS


The City of Los Angeles has adopted an employee relations ordinance establishing the ERB.  ERB members make decisions to determine employee representation units, determine the validity of charges of unfair employee relations practices and act upon requests for mediation or fact finding in connection with resolution of impasses.  The ERB shares some similarities with the state Public Employment Relations Board.  The ERB is the final decision maker on matters within its jurisdiction, and its decisions are subject to court review.  
Current matters pending before the ERB include: an unfair employee relations claim filed by AFSCME Local 3090, SEIU Local 721, L/OC County Business Trades, Operating Engineers Local 501, Teamsters Local 911 and Laborers Local 777 alleging that the city failed to fully respond to an information request regarding unit employee layoffs and furloughs; an unfair employee relations claim filed by SEIU Local 721 against the City Administrative Officer alleging an absence of good faith bargaining; and a request for consideration of impasse procedures by the City Administrative Officer on a successor Memorandum of Understanding with SEIU Local 721 regarding two MOUs where SEIU 721 has filed a notice of contention.  In addition, the Coalition of City Unions, composed of six labor organizations representing city employees, has filed matters with the ERB.
In various circumstances, a labor organization or its representative might be perceived as being involved in an ERB matter and a private arbitration.   Three current Board members provide their services as arbitrators in private arbitrations for which they are paid an arbitration fee.  In most arbitrations, the parties, including the local, pay these fees. In some instances, however, another local, including those that are affiliated with the same umbrella organization, pays the fee.  

The arbitrations often involve local labor organizations that represent city employees, as well as international, national or district labor organizations with which the locals are affiliated (the “umbrella organizations”).  By way of example, SEIU 721 is a local that is affiliated with the international labor organization SEIU; AFSCME local No. 3090 is affiliated with AFSCME District Council 36; and particular local trade unions, such as the pipefitters’ union, are affiliated with the Los Angeles and Orange County Building Trades Council.  

Your questions relate to a potential source-of-income conflict of interest when a Board member has been paid an arbitration fee.  Subsequent to receiving your request for advice, you and I discussed breaking down your questions into multiple questions to clarify the facts.  In an attempt to simplify our analysis, we have since then consolidated and rephrased those questions. We have also divided the questions into two categories: those in which the arbitration and ERB matter involve the same local, and those in which the arbitration and ERB matter involve different locals.  In responding to each rephrased question, we are including footnote references to the questions we considered in our correspondence.
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  Per your request, we limit our analysis to determining whether an individual or organization that pays an arbitration fee to an ERB member is a source of income to the member. 
A public official may not make, participate in making or in any way use or attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know that he or she has a disqualifying conflict of interest.  (Section 87100; Regulation 18700(a).)  A public official has a source-of income economic interest in any person from whom the official received income aggregating $500 or more within 12 months prior to the time the official makes the relevant governmental decision.  (Section 87103(c); Regulation 18703.3.)  “Income” is defined broadly in Section 82030 and would include arbitration fees received by a Board member.  For purposes of our analysis, we assume that each arbitration fee was $500 or more and was received by the Board member within12 months prior to the member making of a decision in the ERB matter.
In correspondence subsequent to your request for advice, you and I discussed breaking down your questions into multiple questions to clarify the facts.  In an attempt to simplify our analysis, we have since consolidated and rephrased those questions.  In responding to each rephrased question, we are including footnote references to the questions listed in your March 31, 2011 communication.  We have also separated the analysis as to arbitrations and ERB matters involving the same party and those involving different locals.
The same local is involved in the arbitration and the ERB matter.
Question 1:  Is a local that is a party in a matter pending before the ERB and was a party in a private arbitration in which an ERB member was paid an arbitration fee a source of income to the ERB member if:
(a) The local paid all or part of the ERB member’s arbitration fee?
 
The arbitration fee paid to the ERB member is income.  Under our assumed facts, 

the local paid arbitrations fees of $500 or more to the ERB member within 12 months of the ERB member’s decision.  Accordingly, the local is a source of income to the ERB member.

(b) The employer that was a party in the arbitration paid the arbitration fee?

Decisions made in the ERB matter will have no affect on the employer who is not a party in or in any way connected with the ERB matter.  Accordingly, neither the employer nor the local is a source of income to the ERB member.

The local that was a party in the arbitration is not involved in the ERB matter.

Question 2:  Is a local that is not involved in the ERB matter a source of income to the ERB member if:

(a) The local paid all or part of the arbitration fee and (i) both locals are affiliated with the same umbrella organization,   (ii) the umbrella organization represented one local in the arbitration and currently represents a different local in an unrelated ERB matter or (iii) staff or attorneys of the umbrella organization assisted or represented one local in the arbitration and currently represent a different local in an unrelated ERB matter? 

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  Question 6b 


�  Questions 4a, 6a 


�  Questions 1, 3a 





