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April 5, 2011
Brian Kilian
Borrecco/Kilian & Associates, Inc.
1241 Pine Street
Martinez, CA 94553
Re: 
Your Request for Advice

Our File No. A-11-041
Dear Mr. Kilian:


This letter responds to your request for advice regarding the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We offer no opinion on the application, if any, of provisions outside of the Act such as Government Code Section 1090 or common law conflict of interest.

QUESTIONS
1. Do you have a conflict of interest under the Act if you and/or your firm is retained after a competitive bidding process to provide a playground safety audit pursuant to a Request for Proposals issued by the Engineering Department of the City of Walnut Creek? 
2. Do the Act’s post-governmental employment restrictions prohibit a bid as described herein?

CONCLUSIONS

1 & 2.  The Act does not prohibit you or your firm from seeking the employment you describe, or performing playground safety audits should you be the successful bidder.   

FACTS


You are a Landscape Architect and a licensed Playground Safety Inspector.  Until your term ended last month, you were a member of the City of Walnut Creek’s Design Review Board.  The City Engineering Department sent out a Request for Bids for a playground safety audit for several of the City’s parks.  The Request was sent to about 50 local Landscape Architects and Playground Inspectors.  Yours was one of only three proposals returned to the City for consideration.  The City Engineer asked the City Attorney if your retention might involve a “conflict of interest.”  The City Attorney indicated that the Act’s “revolving door” provisions would bar you from submitting a bid until twelve months after the end of your term on the Design Review Board.  The City Attorney acknowledged that she was employing a conservative interpretation to ensure that there would be no inadvertent violations of law.  


The City Design Review Board reviews applications from developers for new projects, offering recommendations and/or giving approvals for design elements such as architecture, landscaping, and site planning.  The proposal in question is a request from the City Engineering Department for bids to provide safety audit for several existing playgounds in city parks.  The audit requires a licensed Playgrounds Safety Inspector to analyze play equipment for compliance with state safety guidelines.  The project is being controlled and supervised by an agency completely independent of the Design Review Board, which had no involvement in this Request for Bids, and which will not review or make recommendations relating to the audit report.     
ANALYSIS

The Act contains two kinds of prohibitions that could theoretically apply to the circumstances you describe.


Conflict of Interest Law (Section 87100 et seq.):  Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in Section 87100 applies to a particular decision, Regulation 18700 provides an eight-step analysis, the first step asking whether the person in question is a public official, as that term is defined by the Act.  (See Section 82048; Regulation 18701.)  A person who is not currently a public official cannot have a “conflict of interest” within the meaning of the Act.  Because you are not a current public official, you cannot have a “conflict of interest” under the Act.  
Revolving Door (Section 87406.3):  Local government officials who leave governmental service are subject to the Act’s one-year ban for local officials in Section 87406.3, also known as the “local one-year ban.”  Generally, this restriction prohibits certain former local officials from communicating with their former agencies, for compensation and in representation of another person, for the purpose of influencing any legislative or administrative actions, including quasi-legislative and quasi-judicial actions, or any discretionary actions involving the issuance, amendment, awarding, or revocation of a permit, license, grant or contract, or the sale or purchase of goods or property.  But Section 87406.3’s one-year prohibition applies only to local elected officials, chief administrative officers of a county, city managers, or general managers or chief administrators of a special district holding a position with a local government agency as defined in Section 82041.  The Act’s revolving door prohibitions do not apply to former members of a city’s Design Review Board like the one you describe.    

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Scott Hallabrin

General Counsel

By: 
Lawrence T. Woodlock

Senior Counsel

Legal Division
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� The Political Reform Act is contained in Government Code Sections 81000 through 91014. All statutory references are to the Government Code, unless otherwise indicated. The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations. All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





