May 12, 2011

Michael Kathleen Self
City Councilmember
City of Santa Barbara
735 Anacapa Street
Santa Barbara, California  93101
 Re:  
Your Request for Informal Assistance
      
Our File No. I-11-042
Dear Councilmember Self:


This letter is in response to your request for advice regarding your duties as a city councilmember for the City of Santa Barbara (the “city”) regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your request is general in nature at this stage, we are treating it as a request for informal advice.
 

Please note that our advice is based solely on provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Also note, our advice is based solely on the facts presented in your request; the Commission does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Finally, please note, the Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A).)  Therefore, nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.
QUESTION


May you participate in city council decisions concerning the Cottage Hospital where the changes are 1,000 feet away from your property?

CONCLUSION


According to your facts, your property is more than 500 feet from the nearest boundary of the project site.  If this is the case, there is a presumption that your property will not be materially affected.  However, this is a rebuttable presumption.  It appears from your facts that some of the decisions in question will have a material financial effect on your property despite the rebuttable presumption.  Thus, absent an exception, you may not participate in the decisions.  
FACTS
The city council will be considering a proposed Santa Barbara Cottage Hospital Seismic Compliance and Modernization Plan (the “Plan”).  The hospital is located in the City of Santa Barbara in southern Santa Barbara County.  According to the city website, State law requires all acute care medical facilities in California to either retrofit or upgrade their existing facilities to comply with more stringent earthquake safety standards and ensure they are capable of providing services to the public after a major seismic event.  Based on this mandate, Santa Barbara Cottage Hospital is proposing to seismically upgrade and modernize their hospital facility.  The city has posted on their website an Environmental Impact Report (EIR) prepared to evaluate specific environmental impacts associated with the proposed Plan.  

According to the draft EIR, the project involves demolition of approximately 270,000 square feet of existing structures, construction of approximately 472,450 square feet of new hospital structure housing acute care ambulatory and ancillary support services, construction of a helipad, two parking structures, a three-structure children’s day-care complex, and the closure of Castillo Street between Pueblo and Junipero Streets.  The project involves several individual but adjacent parcels totaling approximately 13.92 acres. 
You own a home on Tallant Road approximately 1,000 away from the project site.  According to the EIR, Tallant Road is a two-lane undivided north-south residential street located north of the hospital site.  Tallant Road provides access to the proposed project site from Las Positas Road as a “cut-through” route.  Tallant Road provides access to the northern portion of the hospital site by means of Castillo Street. 
Calle Real is a two-lane undivided east-west arterial located adjacent to U.S. 101 south of the hospital site.  Calle Real is a two-way street from Pueblo Street to Treasure Drive and a one-way street (westbound) between Treasure Drive to the U.S. 101 off-ramp at Las Positas Road. West of Las Positas, Calle Real is two-way again and has a northbound freeway on-ramp at the Earl Warren Showground’s driveway.  Caltrans created the one-way portion of Calle Real in the 1980’s to improve freeway access at it’s intersection with Las Positas.  This change in circulation patterns, however, has limited access to the hospital from the Las Positas interchange and has created cut-through traffic via Tallant Road.
You stated that you will not personally gain financially from the project, and that if the project were implemented, many of the streets would experience less traffic.  The primary reason for the project is to improve emergency access to Cottage Hospital.
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  The following advice applies that standard analysis.

Step One: Public official.

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Section 87100, 87103; Regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  A “local government agency” means a county, city or district of any kind, including a school district, or any other local political subdivision or any county board or commission.  (Section 82041.)  Members of the Santa Barbara City Council are “public officials” for purposes of the Act (Section 82041, 82048), and the conflict-of-interest rules apply to them.

Step Two:  Making, participating in making, or using your official position to influence governmental decisions.

The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his official position to influence a governmental decision in which [s]he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)  The Commission has adopted a series of regulations that define “making,” “participating in making,” and “influencing” a governmental decision, and that provide certain exceptions.  (Regulation 18702-18702.4.)

· A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  
· A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  
· A public official is attempting to use his or her official position to “influence” a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)

Your question presupposes that you will be confronted with voting on future decision concerning Cottage Hospital.
  


An official is not making or participating in making a governmental decision if their actions are solely ministerial, secretarial, manual, or clerical.  For example, the Commission has construed this exception to apply when an official has no discretion with respect to the decision in question.  However, even a preliminary vote is considering “making” a decision.  In addition, where  the preliminary vote is a  necessary prerequisite to a decision in which an official has a conflict of interest, they are considered inextricably interrelated and the official may not participate in either decision.  

Step Three:  What are your economic interests — the possible sources of a conflict of interest?

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).


You asked about potential conflicts of interest created by your real property.  We assume that your interest in your property is worth $2,000 or more.  (Section 87103(b).)
Step Four:  Are your economic interests directly or indirectly involved in the governmental decision?

“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.”  (Regulation 18704(a).)  
For governmental decisions that affect real property interests, the standards set forth in Regulation 18704.2 apply. 
“(a) Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply:

“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision. For purposes of subdivision (a)(5), real property is located ‘within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision’ if any part of the real property is within 500 feet of the boundaries (or proposed boundaries) of the redevelopment project area.

	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The Regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





	� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.) 





	� Please note, when a public official who holds an office specified in Section 87200 (including city council members) has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulations 18702.5(c) and 18702.5(d) apply. 





