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April 22, 2011
Jennifer Martin Gallardo 
Staff Counsel, California Energy Commission
1516 Ninth Street
Sacramento, California 95814
RE:  Your Request for Advice
         Our File No. A-11-046
Dear Ms. Gallardo-Martin:

This letter responds to your request for advice on behalf of California Energy Commission Commissioner Carla Peterman regarding the provisions of Section 87450 of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  
Additionally, our advice is limited to obligations arising under the Act.  Because you question seeks general information and does not appear to be related to any duties under the Act, we are treating this as a request for informal assistance. 

QUESTIONS
1.  Is Section 87450, a stand-alone rule that is not subject to the 8-step conflict-of-interest analysis under Sections 87100 and 87103?

2.  Does the “former employee” exception under Regulation 18703.3(b) apply to Section 87450?
3.  Under Section 87450, does a “business transaction on terms not available to members of the public, regarding … the rendering of goods and services …” include an employer/employee relationship?

CONCLUSION

1.   Yes. The regulations enumerating the eight-step process are applicable only to the conflict-of-interest provisions of 87100 and 87103.  The definition of make, participate in making, or use his or her position to influence a decision are, however, equally applicable to both the Act’s conflict-of-interest provisions and the provisions of Section 87450.  


2.  As noted above, make, participate in making, and use of official position to influence a decision are the same with respect to both Sections 87100 and 87450.  However, none of the other regulations applicable to Section 87100 and 87103 are applicable to Section 87450.  The “former employer exception” in Regulation 18703.3(b) concerns Step 3 -- economic interests -- and would not apply to Section 87450.

3.  No, unless certain members of the public are restricted, under the employer’s hiring policies, from the employment.
FACTS


Until May 17, 2011, Commissioner Peterman will be employed by and receive a salary from the Energy Institute at Haas as a Graduate Student Researcher (GSR) in association with her Ph.D candidacy.  She receives a check from the University of California at Berkeley.  Her salary is $20.05 per hour, and she currently works 10 hours per week.  Her benefit package includes full tuition and healthcare.  Her salary and benefits are established by the university and apply to all GSRs.  

From January 2008 through August 2010, Commissioner Peterman was employed by the Lawrence Berkeley National Laboratory (LBNL) as a Graduate Student Employee under an established program between LBNL and the University of California (UC).  LBNL is a member of the national laboratory system supported by the U.S. Department of Energy (USDOE) through its Office of Science.  LBNL reports to the USDOE Office of the Under Secretary for Science and receives all of its funding from USDOE.  It is managed by the University of California by a contract between USDOE and UC.

ANALYSIS

Potential Conflict of Interest
Question 1.  Is Section 87450, a stand alone rule that is not subject to the eight-step conflict-of-interest analysis under Section 87100-87105?

“(a) In addition to the provisions of Article 1 (commencing with Section 87100), no state administrative official shall make, participate in making, or use his or her official position to influence any governmental decision directly relating to any contract where the state administrative official knows or has reason to know that any party to the contract is a person with whom the state administrative official, or any member of his or her immediate family, has engaged in any business transaction or transactions on terms not available to members of the public, regarding any investment or interest in real property, or the rendering of goods or services totaling in value one thousand dollars ($1,000) or more within 12 months prior to the time the official action is to be performed.”

The eight-step conflict-of-interest analysis, which is set forth in Regulation 18700 and made applicable by Regulations 18701 through 18708, applies the conflict-of-interest provisions set forth in Sections 87100 and 87103.  Section 87450 is a separate stand-alone statute that is not implemented through the eight-step process.  It does not require a conflict of interest per se, but, rather, is an outright prohibition on a specified form of conduct whether or not a conflict of interest exists.  

Section 87450 clearly states that it is “in addition to the provisions of [Section 87100].”  Furthermore, Section 87450 applies to state administrative officials rather than public officials (Step 1), does not contain any reference to economic interests (Step 3), has no materiality standards (Step 5), nor does it require any degree of reasonable forseeability (Step 6.)  The only similarity is that both processes require the official to “make, participate in making, or use his or her official position to influence any governmental decision” for the provisions to apply.  For purposes of making that determination, these terms are the same with respect to both Sections 87100 and 87450.  
Question 2.  Does the “former employee” exception under Regulation 18703.3(b) apply to Section 87450?

For all other purposes, none of the regulations applicable to Section 87100 and 87103 are applicable to Section 87450.  Thus, none of the other regulations applicable to Section 87100 and 87103 are applicable to Section 87450.  The “former employer exception” in Regulation 18703.3 concerns Step 3 -- economic interests -- and would not apply to Section 87450.

Question 3:  Under Section 87450, does a “business transaction on terms not available to members of the public, regarding . . . the rendering of goods and services . . .” include an employer/employee relationship?
Section 87450 prohibits a state administrative official from engaging in “any business transaction on terms not available to the public regarding any investment or interest in real property or the rendering of goods or services totaling in value one thousand dollars ($1,000) or more within 12 months prior to the time the official action is to be performed.”  (Emphasis added.)

Given the background on the enactment of Section 87450, an employment relationship must be considered a business transaction.
  However, in order to fully come within the parameters of the statute, the employment relationship would have to have been entered into on terms “not available to the public.”  You have not provided any information to indicate that the employment relationships you have described were entered into on terms not available to the public.  Accordingly, we find no reason to apply the provisions of Section 87450 to the factors you have indicated in this request.
If you have other questions on this matter, please contact me at (916) 322-5660.






Sincerely, 







John W. Wallace






Assistant General Counsel

By:  
William J. Lenkeit

Senior Counsel, Legal Division

WJL:jgl
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� An Assembly Committee on Elections and Reapportionment memo dated June 1986 states, “[a]ccording to the author, the bill resulted from a public investigation hearing of the Department of Food and Agriculture contract practices by the Senate Select Committee on State Procurement and Expenditure Practices in February 1986.”  The “contract practices” involved the hiring by the Director of the Department of Food and Agriculture of a law firm headed by an individual who was also a partner with the director in a real estate investment.  (See, Sacramento Bee,  “Land deal fathers push for conflicts law;” Rick Rodriguez, February 12, 1986.)  A press release issued by the bill’s author indicates that the legislation was to prevent “state employees from negotiating or overseeing state contracts with their private business partners.”





