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May 20, 2011
Jennifer Martin-Gallardo

California Energy Commission 

1516 Ninth Street

Sacramento, California 95814-5512

Re:
Your Request for Advice


Our File No.  A-11-047
Dear Ms. Martin-Gallardo:

This letter responds to your request for advice regarding the reporting and conflict-of-interest provisions of the Political Reform Act (the “Act”).
   
QUESTIONS
1.
Is a premature distribution of funds from a defined-contribution profit sharing plan 
considered an economic interest under Section 87100 when there have been both 
employer and employee contributions?

2.
Are the distributions received from a defined-contribution profit sharing and 401(k) plans 
that are rolled over into IRAs reportable as income?

3.
Does a rollover or transfer of funds from one tax exempt retirement account to another 
create a source of conflict under Section 87450?

CONCLUSIONS
1.
No, a premature distribution of funds from a defined contribution profit sharing plan is 
not an economic interest under Section 87100.  However, the income to the official at the 
time those plans were funded is a reportable economic interest. 
2. 
No, distributions from a defined-contribution profit sharing and 401(k) plan that are 
rolled over into IRAs are not required to be reported as income at the time of rollover.   
3.
No, a rollover or transfer of funds from one tax exempt retirement account to another 
would not create a source of conflict under Section 87450. 

FACTS


You are a Staff Counsel in the Chief Counsel’s Office of the California Energy Commission (“CEC”) and are authorized to seek advice on behalf of the CEC’s Chair, Robert B. Weisenmiller.  

Until 2008, Chair Weisenmiller served as an officer and part-owner of MRW.  On March 10, 2008, he resigned as an officer and part-owner of MRW and became a salaried employee.  As an MRW employee, Chair Weisenmiller received a fixed salary.  He resigned as an employee of MRW on or about January 13, 2010, when he was appointed Chair of the CEC.  He received his final paycheck on or about January 15, 2010. 

Chair Weisenmiller held a 401(k) plan through MRW, funded by pretax deductions from his MRW salary.  On May 4, 2010, he rolled over the funds from the 401(k) into an IRA under his control, a transfer between tax exempt accounts. 


Chair Weisenmiller also owned a share in MPP/PSP, an MRW defined-contribution profit sharing plan, the funding of which was based upon a percentage of income received the prior calendar year.  MRW maintained discretion whether to fund, but if it exercised its discretion to do so, the contribution was according to a set formula.  Chair Weisenmiller had expected the contribution for 2009 to be roughly $10,000-$15,000 and to be deposited in June 2010.  He requested a dispersal of his allocation of the fund, which was transferred to an IRA under his control on or about July 2, 2010.  This was another transfer between tax-exempt accounts.  


Chair Weisenmiller’s IRA accounts are invested in mutual funds. 
ANALYSIS


Section 87100 prohibits public officials from making, participating in making, or using their official positions to influence governmental decisions in which they know or have reason to know they have a financial interest.  A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official’s immediate family, or on:
“(a)
Any business entity in which the public official has a direct or indirect investment worth two thousand dollars ($2,000) or more.
. . . 

“(c)
Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating five hundred ($500) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.”










(Section 87103(a) and (c).) 


With regard to Chair Weisenmiller’s 401(k) plan, the rollover from his 401(k) into an IRA on May 4, 2010, is not reportable as income because that rollover was a transfer of funds between accounts owned by Chair Weisenmiller.  That 401(k) plan would not be a source of a potential conflict of interest under Section 87100 at this time because those funds were earned during Chair Weisenmiller’s employment with MRW and were attributed to him at that time, which would have all been before January 15, 2010, over 12 months ago. 

The circumstances surrounding the MRW defined-contribution profit sharing plan differ from the 401(k) plan. You stated that MRW maintained discretion as to whether to fund this plan.  Therefore, the funding by MRW of the defined-contribution profit sharing plan would be income at the time MRW issued these payments because they were not earned until MRW decided they would make such payments.  You stated that MRW funded this plan in June 2010, and then Chair Weisenmiller requested dispersal on July 2, 2010.  The subsequent dispersal and transfer of the funds from the defined-contribution profit sharing plan into an IRA on about July 2, 2010, would not have been a reportable source of income at that time; however, the income became reportable in June 2010 when Chair Weisenmiller became entitled to the funds and would serve as a potential conflict of interest for Chair Weisenmiller until 12 months have passed since he received any of those payments.  


With regard to Chair Weisenmiller’s interests in his IRA accounts, Government Code 82043, which defines “income,” exempts income that is held in a diversified mutual fund registered with the Securities Exchange Commission.  Such investment accounts are not required to be reported on a statement of economic interests.  Please contact our advice line for further assistance if you have further questions regarding your specific mutual fund investments.


Finally, the rollover transactions would not be the source of any restrictions on Chair Weisenmiller from participating in decisions relating to contracts under Section 87405 because these rollovers were done under terms that would normally be available to members of the public. 
If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 


John W. Wallace

Assistant General Counsel

By:
Sukhi K. Brar 








Counsel, Legal Division
SKB:jgl
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





