March 23, 2011

David L. Erwin
Best, Best & Krieger
74-760 Highway 111, Suite 200
Indian Wells, California 92210
 Re:  
Your Request for Advice

      
Our File No. A-11-049
Dear Mr. Erwin:


This letter is in response to your request for advice on behalf of Councilmember Jan Harnik of the City of Palm Desert (the “city”) regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  


Please note that our advice is based solely on provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Also note, our advice is based solely on the facts presented in your request; the Commission does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember Harnik participate in city council decisions concerning applicants who are represented by an attorney who is a source of income to the councilmember?

CONCLUSION


Councilmember Harnik may participate in decisions concerning applicants represented by an attorney who is a source of income to the councilmember, provided the decisions will not have a material financial effect on the attorney as discussed below.
FACTS
Jan Harnik serves as a councilmember in the City of Palm Desert.  The councilmember’s spouse is an attorney and practices law through a law corporation, Brian S. Harnik, Inc., which is a member of the law firm of Roemer & Harnik LLP.  
Councilmember Harnik and her husband are the owners of a professional office building in Indian Wells, California.  Robert Bernheimer is a tenant in the building owned by the Harniks and pays rent in excess of $1,000 per year. Mr. Bernheimer is an attorney practicing law through a professional corporation, Robert A. Bernheimer, Inc.  Mr. Robert Bernheimer does not work for, nor has any involvement in, Mr. Harnik’s law corporation or Roemer & Harnik LLP.  Mr. Harnik has no involvement in Robert A. Bernheimer, Inc.
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  The following advice applies that standard analysis.

Step One:  Public official.

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Section 87100, 87103; Regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  A “local government agency” means a county, city or district of any kind, including a school district, or any other local political subdivision or any county board or commission.  (Section 82041.)  Members of the Palm Desert City Council are “public officials” for purposes of the Act (Section 82041, 82048), and the conflict-of-interest rules apply to them.

Step Two:  Making, participating in making, or using his or her official position to influence governmental decisions.

The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his official position to influence a governmental decision in which [s]he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regulation 18702-18702.4.)

· A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  
· A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  
· A public official is attempting to use his or her official position to “influence” a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)

Your question presupposes that the councilmember will be making decisions regarding the applications of the clients of Mr. Bernheimer.

Step Three:  What are Councilmember Harnik’s economic interests — the possible sources of a conflict of interest?

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).


From your account of the facts, Councilmember Harnik appears to have a variety of economic interests:  

Real Property -- You have stated that Councilmember Harnik and her spouse own rental property.  We assume that Councilmember Harnik's interest in this property is worth $2,000 or more.  Accordingly, Councilmember Harnik has an economic interest in this real property. (Section 87103(b).)

Business Interests -- Councilmember Harnik has an economic interest in her spouse’s law firm.  

In addition, you have also indicated that Councilmember Harnik owns property that is rented as office space.  We assume the councilmember has an investment of $2,000 or more in this rental business
 and will receive income of $500 or more from the business.  Therefore, Councilmember Harnik has an economic interest in her rental business as both a business entity and a source of income.  (Section 87103 (a), (c), and (d).)

Tenants -- You stated that the councilmember receives income of $1,000 or more annually from her tenant Robert Bernheimer.  The councilmember has a 50 percent ownership interest in the rental business, therefore, 50 percent of Mr. Bernheimer rental payment is attributable to her.  In addition, Section 82030 provides that the income of an individual also includes any community property interest in the income of a spouse.  Consequently, Councilmember Harnik must treat one-half of the income received by her spouse as income to her.  If the councilmember’s interest in the rental income equals or exceeds $500 in the 12 month period, Mr. Bernheimer is a potentially disqualifying economic interest as described in Section 87103(c).


Personal Finances -- Councilmember Harnik will always have an economic interest in her personal finances and those of her immediate family.  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets or liabilities of the official or his or her immediate family increasing or decreasing. (Section 87103; Regulation 18703.5.) 
Step Four:  Are the councilmember’s economic interests directly or indirectly involved in the governmental decision?

Based on the facts presented in your letter, Mr. Bernheimer is a source of income to the councilmember.  Under the provisions of Regulation 18704.1(a), Mr. Bernheimer is directly involved in a decision before the city council if Mr. Bernheimer, or his agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 
“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”
The specific decisions you ask about are ones in which Mr. Bernheimer may represent an applicant, rather than being the actual applicant or subject of the decision.  In that situation, where a client of Mr. Bernheimer is directly before the city, Mr. Bernheimer is indirectly involved in the decision because Mr. Bernheimer is appearing before the city in a representative capacity.  (Doyle Advice Letter, supra; Nelson Advice Letter, No. I-91-443; Allen Advice Letter, No. A-90-701.)  
Step Five:  What is the applicable materiality standard?


If Mr. Bernheimer’s law firm is a source of income indirectly involved in the decision, Regulation 18705.1(c) provides the applicable materiality standard.  (Section 82005.)  The precise materiality standard depends on the size of the firm.  You have not provided the facts necessary to determine the exact materiality standard.  I have enclosed a copy of Regulation 18705.1 to enable you to determine the precise standard.  As an example, Regulation 18705.1(c)(4) states that for a relatively small business, a financial effect will be considered material if:

“(A) The governmental decision will result in an increase or decrease in the business entity's gross revenues for a fiscal year in the amount of $20,000 or more; or,
“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,
	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The Regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  Section 82005 defines “business entity” as any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.





