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April 13, 2011
John A. Russo
City Attorney

City Hall, 6th Floor

1 Frank H. Ogawa Plaza

Oakland, California 94612 

Re:
Your Request for Advice


Our File No.  A-11-052
Dear Mr. Russo:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other laws that may apply such as Government Code Section 1090 or common law conflict of interest.  

QUESTION

Does the Act prohibit a city councilmember or a staff attorney in the City Attorney’s Office, seeking an appointment to the City Attorney position by the city council, from communicating with other city council members regarding his or her appointment?  


CONCLUSION


A sitting city councilmember or a staff attorney in the City Attorney’s Office, seeking an appointment to the City Attorney position by the city council, is not prohibited from discussing the appointment or the specific parameters of his or her potential employment with other city council members in his or her private capacity.       
FACTS


You are the elected City Attorney for the City of Oakland.  As a finalist for a position in another city, you may be resigning from your elected office if you are selected for the other position.  Because your resignation would occur before the end of your elected term, the Oakland City Charter requires that the Oakland City Council appoint a candidate to fulfill the remainder of your term by majority vote.  


At this time, there are indications that a sitting member of the city council and a staff attorney in the City Attorney’s Office may be applying for the City Attorney position.  In this regard, you ask whether the Act limits the councilmember and the staff attorney seeking the position from discussing his or her appointment with the other members of the city council.     

  
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  An official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  However, only the second step of the analysis is pertinent to your specific question.  
Step Two:  Are the officials making, participating in making, or influencing a governmental decision?

The Act’s conflict-of-interest provisions apply only when a public official “make[s], participate[s] in making, or in any way attempts to use his [or her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [or she] has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)  In other words, an official is not prohibited from contacting an agency under the Act’s conflict-of-interest provisions if the official is not making, participating in making, or influencing a governmental decision.  The Commission has adopted a series of regulations defining “making,” “participating in making,” and “influencing” a governmental decision.  (Regulations 18702-18702.3.)

Making a Governmental Decision: A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, appoints a person, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1(a).) 

Participating in Making a Governmental Decision: A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)

Influencing a Governmental Decision: There are two rules that address whether a public official is using or attempting to use his or her official position to influence a governmental decision.  The first rule applies when the governmental decision is within or before the public official’s own agency or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(a).)  In these cases, if “the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency” then he or she is attempting to influence a governmental decision.  This includes, but is not limited to, “appearances or contacts by the official on behalf of a business entity, client, or customer.” 
 

The second rule applies when the governmental decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(b).)  Under this rule, the official cannot act or purport “to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency” to influence a decision that will have a material financial effect on his or her economic interests.

Nonetheless, Regulation 18702.4 provides exceptions to the general rules for determining when an official is making, participating in making, and influencing a governmental decision providing the following in pertinent part:


“(a) Making or participating in making a governmental decision shall not include:

[¶] . . . [¶]

“(3) Actions by public officials relating to their compensation or the terms or conditions of their employment contract. . . .
[¶] . . . [¶]


“(b) Notwithstanding [Regulation 18702.3(a)], an official is not attempting to use his or her official position to influence a governmental decision of an agency covered by that subsection if the official:

[¶] . . . [¶]


“(3) Negotiates his or her compensation or terms and conditions of his or her employment contract.”

Based upon the facts presented and the exceptions provided under Regulation 18702.4, a sitting city councilmember or a staff attorney in the City Attorney’s Office, seeking an appointment to the City Attorney position by the city council, is not prohibited from discussing the appointment or the specific parameters of his or her potential employment with other city council members in his or her private capacity.  

However, we caution that this conclusion does not apply to the extent that an official seeking the position makes, participates in making, or influences a decision relating to the position in an official capacity such as, but not limited to, taking part in a general decision regarding the parameters of the City Attorney position or attempting to influence the decision of a subordinate city employee.  If an official seeking the position attempts to take part in a decision relating to the position in his or her official capacity, it is likely that the official has a disqualifying conflict-of-interest in the decision based upon a reasonably foreseeable and material financial effect on the official’s personal finances.  (See Steentofte Advice Letter, 
No. I-08-047 and Regulation 18705.5(b).)      
If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 


John W. Wallace

Assistant General Counsel

By:
Brian G. Lau








Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





