May 17, 2011
Stacy A. Roscoe, President
Carnegie Art Museum Cornerstones
424 South C Street

Oxnard, CA 93030

Re:
Your Request for Advice


Our File No.  A-11-058
Dear Mr. Roscoe:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 
QUESTION

Is the Carnegie Art Museum Cornerstones (“Cornerstones”) a “local public agency” for purposes of the Act?
CONCLUSION


Yes.  Cornerstones is considered a local government agency under the Act. Therefore, it is required under Section 87300 to adopt a conflict of interest code for its employees and board members or be included within an existing city code.
FACTS


You are the president of Cornerstones, a 501(c)(3) non-profit charitable organization and you seek written advice on behalf of the Carnegie Art Museum Cornerstones Board of Directors (“Board”). 


The Cornerstones was established in 1997 by Oxnard community members and local artists as a volunteer fundraising group in support of the Carnegie Art Museum, a local cultural facility owned and operated by the City of Oxnard. 

The group’s role was confined to an auxiliary (fundraising) function until July 1, 2010.  Cornerstones originated the idea of taking on the museum management and proposed such to the City Council.  The City Council approved the contract for management services.  Due to the contract with the City of Oxnard, the Board has undertaken the full operational management of the Museum.  The contract stipulates that the Board would be granted a lump sum of funds each year from the City (roughly equivalent to what the City spent to operate the Museum itself in recent years), in return for which the Board will manage the operations of the Museum and work entrepreneurially to expand the resource base of the Museum.

The Cornerstones will contract with the City for use of city employees to carry out staff functions of the Museum.  The practical effect is that current city employees who work at the museum will continue to work there under the agreement. However, the museum director will report directly to the Cornerstones Board rather than the city department head.

The Board governance is made up under a typical board of directors’ structure for a private non-profit organization.  Given the municipal ownership of the asset being managed by the Board, there is a provision in the Bylaws for two Board seats to be reserved for the Oxnard City Council.  However, the City Council has not yet filled those seats, so there has so far been no representation from the City on the Board.

The Board’s present budget consists of approximately 90 percent city contract funds and approximately 10 percent privately generated funds.  The Board’s goal is to raise through non-city donations and grants an annual amount that surpasses the amount contributed by the City.  The Board has voluntarily complied with the state’s Brown Act, and the city memorialized that understanding in the contract with the Cornerstones.

You seek guidance as to whether the Board constitutes a “local public agency” and therefore must adopt a conflict-of-interest code and comply with annual financial disclosure filings pursuant to the Act.

ANALYSIS


I.  Determining What Entities, Generally, Are Subject To The Act

The Act prohibits a public official from making or participating in making a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  The conflict-of-interest provisions of the Act apply only to “public officials.” A “public official” is defined as every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  In addition, Section 87300 of the Act states that “[e]very agency shall adopt and promulgate a Conflict of Interest Code” applicable to its “designated employees.”  For the purposes of the Act, “agency” is interpreted to mean any state agency or local government agency.  (Section 82003; Maas Advice Letter, 
No. A-98-261.)

A “local government agency” is defined in the Act as “a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.” (Section 82041.)

You ask whether Cornerstones board members are public officials subject to the disclosure requirements of the Act.  The answer turns on whether Cornerstones is considered a local government agency, and therefore required to adopt a conflict-of-interest code for its employees and board members under Section 87300 or be included within an existing city code.

The Commission established criteria for determining whether an entity is governmental in character in its opinion In re Siegel (1977) 3 FPPC Ops. 62. The Siegel factors determine whether local entities are public or private in character.

The Commission has applied the following four-part test:

(1) Whether the impetus for formation of the entity originated with a government agency;

(2) Whether the entity is substantially funded by, or its primary source of funds is, a government agency;

(3) Whether one of the principal purposes for which the entity was formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

(4) Whether the entity is treated as a public entity by other laws.

The Commission’s subsequent advice letters and an opinion state that it is not necessary that all four of the Siegel factors be satisfied for an entity to be considered a local government agency.  (In re Vonk (1981) 6 FPPC Ops. 1; O’Shea Advice Letter, No. A-91-570.)  It is only necessary that the entity satisfy enough of the four factors for its overall character to correspond to that of a local government agency.  (Rasiah Advice Letter, No. A-01-020.)

Therefore, the Siegel factors are not intended to be a definitive litmus test for determining whether an entity is public for purposes of the Act.  Ultimately, the test must still be a factual analysis on a case-by-case basis.  (In re Vonk, supra.)

II.  Application of the Siegel Criteria to Cornerstones

We apply the Siegel test to the detailed facts you have provided to determine whether Cornerstones should be considered a “local government agency” under the Act.

1.  Did the impetus for formation of the entity originate with a government entity?

In your letter and in our telephone conversation of May 12, 2011, you state that the idea for creating Cornerstones did not arise from either the city itself or from city staff.  You stated that Cornerstones was created by area residents and local artists who volunteered to be on the board and help raise money for the museum.  The group maintained an auxiliary function until July 1, 2010.  In your letter you stated that “Cornerstones originated the idea of taking on the museum management and proposed such to the City Council.  Obviously, the City Council ultimately concurred, in the form of approving the contract for management services.”  

Based on your facts, it appears that the initial impulse for the formation of Cornerstones was from the Oxnard community itself and not the city and its staff, although they were involved in the process.  Therefore, we conclude that the Siegel formation criterion is not met.

2.  Is the entity substantially funded by, or is its primary source of funds, a government agency?

You note in your letter that Cornerstones’ “present budget consists of approximately 90 percent city contract funds and approximately 10 percent privately generated funds.”  Thus, Cornerstones has both public and private sources of funding.  However, the City provides the vast majority of the funding for Cornerstones.  Therefore, we conclude that this criterion is met.

3.  Is one of the principal purposes for which the entity is formed to provide services or undertake obligations that public agencies are legally authorized to perform and which, in fact, they traditionally have performed?

In the Siegel opinion, this third criterion is a two-part inquiry that examines whether an entity performs a public function and whether the service provided is one that is traditionally performed by public agencies.  (Stark Advice Letter, No. A-03-015.)
A.  Public Function:  

We first look at factors considered by the Siegel opinion to be relevant to determining whether an entity performs a public function.  One such factor is the degree to which government actors control or are involved in its operations.

In the Siegel opinion, supra, the Commission noted that “further evidence that the Corporation is fulfilling a public function under this plan is that the water system is to be operated solely by city employees.”  In addition, the opinion looked at whether city council members were members of the board of the nonprofit Corporation and considered the fact that the city council had a right to disapprove the name of anyone submitted to serve on the board.  (In re Siegel, supra.)
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





