June 15, 2011
Brian Hildreth, Esq. 
Bell, McAndrews & Hiltachk, LLP

455 Capitol Mall, Suite 600

Sacramento, California 95814

Re:
Your Request for Advice


Our File No.  A-11-067
Dear Mr. Hildreth:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, our advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest.  
QUESTION

May Supervisor Jeff Stone participate in governmental decisions related to the approval of the Temecula Wine Country Community Plan when he owns real property that is near, but more than 500 feet away from, the boundary of the Plan?
CONCLUSION

Yes, Supervisor Stone may participate in governmental decisions related to the approval of the Temecula Wine Country Community Plan so long as there is no reasonably foreseeable material financial effect upon any of his economic interests.  It appears there will be no reasonably foreseeable material financial effect upon Supervisor Stone’s economic interest in his real property if the Plan as described below is approved or rejected. 
FACTS

You are the attorney for Supervisor Jeff Stone, who represents the 3rd District on the Riverside County Board of Supervisors.  Supervisor Stone resides in Temecula, California in a home he owns subject to a mortgage held by a commercial financial institution.  Supervisor Stone has an economic interest of $2,000 or more in his residence. 


The 3rd Supervisorial District includes within its boundaries the Temecula Wine County Community Plan (“Plan”).  The Plan is maintained within the County of Riverside General Plan, Southwest Area Plan.  The Plan is a proposed plan.  A vote on whether to adopt the Plan by the Riverside County Board of Supervisors will take place in the near future.  

The Plan is meant to address various issues related to infrastructure, including but not limited to water, sewer, circulation and the environment.  Zoning standards also are being revised specifically for the development of wineries, special event facilities and hotel/resort accommodations in the Plan area.  The Plan also includes a residential component, wherein new residential tract maps and parcel maps would require minimum lot sizes, etc.  All parcels included in the Plan are at least 700 feet away from any land in which Supervisor Stone owns an interest. 


The Plan involves approximately 3,000 parcels owned by approximately 4,038 individuals.  There are approximately 18 parcels in the vicinity of Supervisor Stone’s residence that would be included in the Plan.  These parcels range in size from 4.7 acres to 7.51 acres.  The 18 parcels in the vicinity of Supervisor Stone’s residence are currently designated Rural Community Estate Density Residential – two to five acres.  Of the 18 parcels in the vicinity of Supervisor Stone’s residence only four remain undeveloped.  These four parcels range in size from 4.76 acres to 6.93 acres.  In addition, the Plan, if adopted as proposed, would not change the land use designation on the four parcels, or the other 14 parcels in the vicinity of Supervisor Stone’s home.  The Plan would, however, change the General Plan Policy Area applicable to these parcels.  A General Plan Policy area may contain requirements more or less restrictive than the underlying land use designation in order to fulfill the purpose of the specific policy area. 

The parcels in the vicinity of Supervisor Stone’s residence are currently within the Citrus Vineyard Policy Area.  This policy area requires a minimum lot size of five acres, maintains the rural and agricultural character of the area, and provides for incidental commercial uses in conjunction with wineries and established on-site vineyards.  The Plan would change the Citrus Vineyard Policy Area to the Temecula Valley Wine Country Policy Area and the parcels in the vicinity of Supervisor Stone’s residence would be included within this new policy area.  This new policy area would require a minimum lot size of 10 acres for new residential tract maps and parcels maps.  A minimum lot size of five acres would be allowed for clustered development in conjunction with on-site vineyards or equestrian land. 

Additionally, the Plan, if adopted as proposed, would create a new zoning classification for the parcels in the vicinity of Supervisor Stone’s residence.  Currently, these parcels are zoned R-A.  The permitted uses in the R-A zone include, but are not limited to, one-family dwellings, field crops and farms.  The minimum lot size within the R-A zone is 20,000 square feet.  Under the Plan, the parcels in the vicinity of Supervisor Stone’s residence would be subject to inclusion within the Wine Country-Residential Zone.  This new zoning classification would not apply to the parcels until the property owner submitted a change of zone application and it was approved by the Board of Supervisors.  As proposed under the Plan, the uses permitted in the Wine Country Residential Zone include, but are not limited to, one family dwellings, farms, bed and breakfast inns, cottage industry and vineyards.  Wineries with established vineyards on parcels of at least 10 acres would be allowed with an approved plot plan.  The minimum lot size is 10 acres, except 5 acres is permitted with clustered development. 


Supervisor Stone is an outspoken proponent of the Plan, the state mission of which is to “preserve vineyard lands and to create an environment that encourages the development of wineries with the goal of making the Temecula Valley Southern California Wine Country known and respected worldwide.”  

Supervisor Stone does not own any property within the existing or proposed Plan boundaries.  The 2.5 acre parcel on which he lives is located entirely within the boundary of the City of Temecula.  (The Temecula Wine County Community Plan boundary is contained exclusively in the unincorporated area of the County of Riverside and does not overlap any part of the boundary of the City of Temecula.)  Approximately two years ago, Supervisor Stone re-landscaped his property and used a portion of his land to plant grape growing vines.  Six hundred grape vines were planted over an area of approximately ¾ acre.  As a hobby, Supervisor Stone utilizes the grape yield to produce wine that is either donated to charity or consumed by the Supervisor and his family.  (Supervisor Stone is a licensed professional pharmacist by trade.)  The amount of grapes produced (and the size of the Supervisor’s property in general) is too small to maintain a commercial wine-making operation.  The City of Temecula land use restrictions also would prohibit the Supervisor from operating a commercial wine-making business on his property.  Supervisor Stone is not engaged in any other wine making endeavor, nor is he engaged in any business that could or would be seen as dependent on the commercial production of wine.  No economic interest in his personal finances, including those of his immediate family, is impacted by the Plan. 

If the Plan is adopted, the development potential or income producing potential of Supervisor Stone’s property would remain unchanged.  His residence is located outside the Plan boundaries.  Moreover, the Plan area under consideration is presently utilized for agriculture, wine-making, and citrus farming.  The Plan seeks to preserve the current character and land uses of the area.  In addition, Supervisor Stone would not be able to make greater (or lesser) use of his residence, or the parcel of land upon which it is sited, if the Plan is adopted or rejected.  

Finally, you state that whether the Plan is approved or rejected would not appear to change, to a conspicuous degree, the character of Supervisor Stone’s neighborhood, including current traffic patterns, views, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood. 
ANALYSIS


The Act’s conflict-of-interest rules prohibit a public official from making, participating in making, or using his or her official position in any way to influence a governmental decision in which the official knows, or has reason to know, that he or she has a “financial interest.”  (Section 87100.)  Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests.


Under the Act, a conflict of interest exists only when a public official has a financial interest in a particular governmental decision.  To determine whether a public official has a “conflict of interest” in a specific governmental decision, we employ a standard eight-step analysis outlined at subdivisions 1 through 8 of Regulation 18700(b).
Step One: Is Supervisor Stone a “public official”?


As a member of the Riverside County Board of Supervisors, Supervisor Stone is a public official under the Act. (Section 82048.)  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests. (Regulations 18702.1-18702.4.)


Step Two: Will Supervisor Stone be making, participating in making, or using his official position to influence a governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.) 

A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.) 

A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.) 

If Supervisor Stone participates in discussions, votes on decisions, or attempts to influence any member of his agency involving the proposed Temecula Wine Country Community Plan, he will be making, participating in making, or influencing governmental decisions.


Step Three: What are Supervisor Stone’s possible sources of a conflict of interest?


A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests.  (Section 87103; Regulations 18703-18703.5.) 
The applicable economic interests include: 

· An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more.  (Section 87103(a), Regulation 18703.1(a).) 
· An interest in any business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), Regulation 18703.1(b).)

· An interest in real property in which a public official has a direct or indirect interest of $2,000 or more.  (Section 87103(b), Regulation 18703.2.)
· Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c), Regulation 18703.3.)
· Any source of gifts to the public official if the gifts aggregate to $420 or more within 12 months prior to the decision.  (Section 87103(e), Regulation 18703.4.)
· A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also known as the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)

Supervisor Stone has an interest in his real property in which he owns and interest worth $2,000 or more.  Therefore, he has an economic interest in his real property.


Step Four:  Are Supervisor Stone’s economic interests directly or indirectly involved in the decision?


To determine whether a governmental decision’s reasonably foreseeable financial effect on an economic interest is material or not, Supervisor Stone first must determine whether the interest is directly or indirectly involved.  (Regulation 18704(a).)  

For governmental decisions that affect real property interests, the standards set forth in Regulation 18704.2 apply.  Regulation 18704.2(a) states that real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply: 
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision . . ..
 
“(2) The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property in which the official has an interest or a similar decision affecting the real property . . ..
 
“(3) The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the real property in which the official has an interest.
 
“(4) The governmental decision involves the imposition, repeal, or modification of any taxes or fees assessed or imposed on the real property in which the official has an interest.
 
“(5) The governmental decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.
 
“(6) The decision involves construction of or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or improved services.”

Real property that is not considered directly involved, under the rules stated above, is considered indirectly involved for purposes of determining the applicable materiality standards.  (Regulation 18704.2(b).)

Based on the facts you have provided, Supervisor Stone’s property is not within 500 feet of the boundaries of the Plan, and the other criteria listed in Regulation 18704.2 are not implicated, therefore, his property is indirectly involved in the upcoming governmental decisions.
Steps Five and Six: Will there be a reasonably foreseeable material financial effect on Supervisor Stone’s economic interest?


A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).) 
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� When a public official who holds an office specified in Section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulations 18702.5(c) and 18702.5(d) apply.





	� Supervisor Stone’s vineyard activity is not considered an economic interest under the Act because it is not operated for profit.  (Section 82005.)





