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April 14, 2011
David Gordon

Councilmember

City of Burbank

851 N. Hollywood Way

Burbank, CA 91505-2814

Re:
Your Request for Advice


Our File No.  A-11-068
Dear Mr. Gordon:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other laws that may apply such as Government Code Section 1090 or common law conflict of interest.  

QUESTION

Under the Act’s conflict-of-interest provisions, may you take part in a decision regarding a request by Warner Brothers Entertainment for an extension of a land use entitlement despite performing optometry work for a wholly owned subsidiary of Warner Brothers Entertainment if you refuse payment for your services? 
CONCLUSION

Because you have refused any payment for your previously provided services, you do not have an economic interest in either GDMX or Warner Brothers Entertainment as a source of income and may take part in a decision regarding Warner Brothers’ request so long as there is no reasonably foreseeable material financial effect on any other economic interests you may have.  

FACTS


You have served on the Burbank City Council (the “City Council”) since February 14, 2006, and were re-elected to a four-year term commencing May 1, 2009.  Additionally, you are a self-employed optometrist.  You have practiced as a licensed optometrist continuously since 1979, and have operated a single-doctor practice as a sole proprietor within the City of Burbank since 1982.  In addition to your regular practice, you have occasionally provided more specialized occupational vision and special effects consultation and services.   

On or about October, 2010, you were contacted by a representative of a company named GDMX to provide occupational vision screening for about 38 of their employees.  Most of the testing was completed on January 31, 2011, at GDMX’s facility.  However, a few employees that missed the testing day were subsequently assessed at your private office.  Services for GDMX were completed during the first week of February, 2011.  Ultimately, you examined 35 employees and submitted a statement to GDMX for the services rendered.  However, you have not yet received payment for your services.  


After agreeing to provide services, you discovered the relationship between GDMX and Warner Brothers Entertainment in December of 2010.  You subsequently provided services to GDMX without knowledge that Warner Brothers Entertainment would soon be appearing before the city council.  However, on or about March 28, 2011, you became aware that Warner Brothers Entertainment would soon be requesting a 15-year extension of a 20-year land use/planned development (the “Warner Brothers Master Plan”) originally approved in 1995.


In an electronic message sent April 8, 2011, you further indicated that you will refuse any payment from GDMX and Warner Brothers Entertainment for the services you have provided.  Moreover, you have provided a written request to both GDMX and Warner Brothers Entertainment to cancel the statement you had submitted billing for your services and have asked that they consider your services voluntarily provided.          
ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in any given governmental decision.

Step One: Are you a “public official?”
The Act’s conflict-of- interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  As a member of the City Council, you are a public official within the meaning of the Act.

Step Two: Are you making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  You would be making, participating in making, or influencing a governmental decision when taking part in a City Council decision regarding the Warner Brothers Master Plan.
Step Three: What are your economic interests?
Of the economic interests recognized under the Act,
 the only interests potentially implicated by your account of the facts are your economic interests in GDMX and Warner Brothers Entertainment
 as sources of income.  A public official has an economic interest in any source of income, including promised income, that aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)   

Income is defined in Section 82030(a), which provides:


“(a) ‘Income’ means, except as provided in subdivision (b), a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.  Income also includes an outstanding loan.”

Previously, we have distinguished returning income, which has already been received, from refusing payment.  If an official has “received” income from a source, the payment is considered income whether or not the income is subsequently returned.  Accordingly, the official may not make, participate in making, or influence a decision that has a reasonably foreseeable material financial effect on the source even when the payment has been returned.  (See Barisone Advice Letter, No. A-07-198 and Talley Advice Letter, No. A-96-065.)  However, if an official has refused payment, the official has not “received” potentially disqualifying income under the Act even if the official has already provided his or her services.  (See Albano Advice Letter, No. A-92-191, Gallagher and Patterson Advice Letter (merged), Nos. A-95-220 and A-95-221.)
     
As you have stated, you have not yet been paid for the services provided and have asked both GDMX and Warner Brothers Entertainment to cancel the statement you submitted for previously provided services.  In addition, you have asked both GDMX and Warner Brothers Entertainment to consider your services voluntarily provided and will refuse any payment offered.  Based upon these facts, you do not have an economic interest in either GDMX or Warner Brothers Entertainment as a source of income and may take part in a decision regarding Warner Brothers Master Plan so long as there is no reasonably foreseeable material financial effect on any other economic interests you may have.  
If you have other questions on this matter, please contact me at (916) 322-5660.








Sincerely, 



John W. Wallace


Assistant General Counsel

By:
Brian G. Lau








Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  If a public official’s office is listed in Section 87200, which specifically includes a city councilmember, and the official has a conflict of interest in a decision noticed at a public meeting, the official must: (1) verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting and immediately prior to the discussion of the item; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences, and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5 subdivisions (c) and (d) apply.  (Section 87105.) 


	


	�  Our analysis is limited to the economic interests you have identified.





	�  Pursuant to Regulation 18703.3(a)(2), a public official with an economic interest in a business as a source of income also has an economic interest in any business, “which is a parent or subsidiary of, or is otherwise related to”  the other business.         


	�  Note that income also includes promised income.  (Section 82030.5.)  However, by refusing payment, you do not have an economic interest the source of the payment as either a source of “received” income or promised income.





