May 3, 2011
Jennifer Mizrahi

Deputy City Attorney

Green, de Bortnowsky, & Quintanilla, LLP

28301 Calabasas Road, Suite 1015

Calabasas, CA 91302

Re:
Your Request for Informal Assistance

Our file No. I-11-069
Dear Ms. Mizrahi: 
This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 The Fair Political Practices Commission (“the Commission”) will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A).)  Therefore, nothing in this letter should be construed to evaluate any conduct that may have already taken place.  Any conclusions contained herein apply only to prospective actions.  Because your questions are general in nature, we are treating your request as one for informal assistance.

In addition, this letter is based on the facts presented.   The Commission does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest, Government Code Section 1090, or Public Contract Code Sections 10410 and 10411.  We urge you to consult the Attorney General’s office regarding these provisions.
QUESTIONS

1. Is income that is based on a percentage of a particular sale “commission income” under the Act or “incentive compensation.”
2. Does a city councilmember’s wife’s commission income create a potential conflict of interest that would prevent him from participating in certain city council decisions?
CONCLUSIONS
1. Compensation that is based on a particular sale or transaction is commission income under the Act.

2. Maybe.  A public official does have a 50% interest in his or her spouse’s income; for any decision in which a Chamber sponsor is directly involved, the councilmember will need to determine whether there is a conflict of interest, based on the information below.  
FACTS


You are the City Attorney for the City of Victorville.  One of the city councilmembers, Rudy Cabriales, would like to know if he can participate in city council decisions involving sponsors of the Hispanic Chamber of Commerce (“the Chamber”) in Victorville.  Councilmember Cabriales’s wife works for the Chamber and is paid a salary plus commission on any sponsorships she obtains for the Chamber.

The city council has in the past, and will in the future, entered into deliberations about and contracts with companies that later become sponsors of the Chamber.  You assume, for purposes of this analysis, that Mrs. Cabriales has received commissions in excess of $500 from Chamber sponsors.  While you do not list particular upcoming decisions, you have stated that the city council may make decisions on these companies sometime in the future.
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  

Step One: Is Councilmember Cabriales a “public official?”
The Act’s conflict-of- interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  As a member of the City Council, Councilmember Cabriales is a public official within the meaning of the Act.
Step Two: Is he making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decision-maker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  Councilmember Cabriales would be making, participating in making, or influencing a governmental decision when taking part in City Council decisions regarding the Chamber’s sponsors.

Step Three: What are Councilmember Cabriales’s economic interests?
Of the economic interests recognized under the Act,
 the only interests potentially implicated by your account of the facts is Councilmember Cabriales’s community property interest in his wife’s income from the Chamber, including her commission income.  
Source of income

A public official has an economic interest in any source of income that aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)   Income is defined in Section 82030(a), which provides:


“(a) ‘Income’ means, except as provided in subdivision (b), a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.  Income also includes an outstanding loan.”
The only income interest you have discussed is Councilmember Cabriales’s wife’s income from the Chamber and her commission income.  His wife receives a salary and a 10 percent commission on any sponsorships she obtains for the Chamber.  As noted in Section 82030, Councilmember Cabriales has a 50 percent interest in his wife’s commission income so any payment his wife receives of $1,000 or more is considered income of $500 or more to the councilmember.  
With respect to Ms. Cabriales’s salary, the Chamber is the source of that income to her and the councilmember.  With respect to the commission payments, Regulation 18703.3 provides  
1.  Commission income is a gross payment received by a public official (in this case, his wife), as a result of services rendered as a broker, agent, “or other salesperson.”  (Regulation 18703.3(c)(1).)

2. To determine whether a potential conflict exists, the full gross value of any commission income for a specific sale or similar transaction” shall be attributed to each source in that sale or transaction.  (Regulation 18703(c)(3).)

Thus, for each sponsorship the councilmember’s spouse obtains and for which she receives a commission of $1,000 or more, that sponsor is considered a potentially disqualifying source of income to Councilmember Cabriales.


Personal Financial Effects

A public official always has an economic interest in his or her personal finances.  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing. (Section 87103; Regulation 18703.5.)      
Step Four:  Will Councilmember Cabriales’s economic interests be directly or indirect involved in the city council’s decisions?

Once an official identifies an economic interest, he or she must determine whether the economic interest is directly or indirectly involved in the specific decision in question.  (Regulations 18700(b)(4), 18704(a).) Having established the degree of involvement, the official can then identify the materiality standard appropriate to the circumstances.  (Regulation 18700(b)(5).) 
Source of Income

In analyzing whether a source of income is directly or indirectly involved
 in a decision before an official’s agency, we look to Regulation 18704.1(a), which states in pertinent part:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”
Stated more specifically, a source of income is directly involved in a decision before an official’s agency when that source of income, directly or by an agent, is a named party in, or is the subject of, a proceeding if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the source of income. (Regulation 18704.1(a).)
From your facts, the Chamber’s sponsors that Mrs. Cabriales obtained may be directly involved, for the reasons stated above, in the city council’s decisions.  Without further facts, we cannot analyze this point further.

Personal Financial Effects

“A public official or his or her immediate family is deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.”  (Regulation 18704.5.)

Under this regulation, an official’s economic interest in his or her personal finances is directly involved in the decision if the decision would have any financial effect on the official’s or his or her spouse’s personal finances.
Steps Five and Six: Will there be a reasonably foreseeable material financial effect on Councilmember Cabriales’s economic interests?  

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; Regulation 18329(c)(3).)


� You have also stated in your questions that you assume neither Councilmember Cabriales nor his wife have made any promises to potential Chamber sponsors.  We do not consider this point as we do not advise on past conduct.


	�  Our analysis is limited to the economic interests you have identified.


� You have asked about the distinction between “commission income” in Regulation 18703.3(c) and “incentive income” in 18703.3(d).  We have previously explained the difference between the two bonus structures: 





“Incentive compensation” [. . .]  is an additional sum of money paid over and above a base salary, based solely on results achieved by the individual as a product of his or her efforts, and typically measured against pre-determined goals set by the employer.  It differs from “commission” in that it is not based on a specific sale or similar transaction, and differs from a “bonus” in that it is not a singular event, but is ongoing and/or cumulative as sales or purchases accumulate.  (In re Halko, 2002, O-02-088.)





Based on your facts, and as stated above, the income that Mrs. Cabriales receives is commission income under the Act.


� An economic interest that is not directly involved is considered to be indirectly involved.  (Regulation 18704.)





