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May 13, 2011
Terri Patterson

Assistant Statewide 
    Adopt-A-Highway Coordinator

1120 N Street, MS-31

Sacramento, CA 95814

Re:
Your Request for Advice


Our file No. A-11-073 
Dear Ms. Patterson:

This letter responds to your request for advice of behalf of the California Department of Transportation regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  We base this letter only on the facts presented.   Moreover, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict-of-interest, Government Code Sections 1090 and 1099, or your agency's incompatible activities policy.  
QUESTIONS

1.  Do you have a conflict of interest in the administration of  the Adopt-a-Highway program?

2.  Does an employee of a state contractor who is not a public employee or consultant of the Department of Transportation (or any other public entity) have a conflict of interest?  
CONCLUSIONS

1.  No.  Based on your facts, your role at the Department of Transportation does not involve making or participating in a governmental decision as defined

2.  No.  The contractor’s employee is not considered a public official under the Act. 
FACTS


You are an assistant coordinator at the Department of Transportation for California’s Adopt-A-Highway program (“AAH”).  This program involves sponsors who agree to either provide volunteer labor or pay a contractor to clean up a particular section of California highway.  To be a contractor under the program, a contractor must be licensed and insured.  Once a contractor applies and shows proof of insurance and licensing, the contractor is placed on a list of contractors from which the sponsors may select.  The sponsors may select the contractor they want to hire – the Department of Transportation does not have input on this part of the process.

The Department of Transportation also administers the Stormwater Quality Program.  This program manages all run-off issues, water quality, and necessary maintenance, including on highways and highway-related properties.  The Department of Transportation contracted with Parsons Brinckerhoff to help with inspecting maintenance facilities for storm wastewater compliancy.  Chris Wilfong is an employee with Parsons Brinckerhoff.  He is one of several inspectors.  Mr. Wilfong is not considered a state employee or a “consultant” under the Act.  

Mr. Wilfong has applied on behalf of his landscaping company, CMC Landscaping, to be on the list of contractors that sponsors of the AAH program can choose.  Mr. Wilfong is adequately insured and licensed and therefore meets the requirements to be included on the list of pre-approved contractors.  If chosen, Mr. Wilfong could potentially work with Parsons Brinckerhoff both in his capacity as an employee thereof and, in other instances, as a contractor who reports to Parsons Brinckerhoff on drainage and quality issues.
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  

Steps One and Two:  Is an individual a “public official” and is he or she making, participating in making, or otherwise using his or her position to influence a governmental decision?

We have identified two separate issues with your facts.  The first is a concern about Mr. Wilfong himself and the second is about the Department of Transportation choosing Mr. Wilfong’s landscape company as an approved contractor.  Mr. Wilfong is an employee of a private company that contracts with the state.  He is not a consultant or an employee under the Act.  He is therefore not a public official under the Act.


You are an employee of the Department of Transportation and an assistant coordinator for a state-run program therein.  Section 87100 states that the conflict-of-interest rules apply to “public officials,” and Section 82048 defines public official “every member, officer, employee or consultant of a state or local government agency.”  (Section 82048(a).)  You are therefore a public official under the Act.

A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official attempts to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)

Making or participating in making a governmental decision does not include actions that are solely ministerial, secretarial, manual, or clerical.  (Regulation 18702.4(a)(1).)  Based on your facts, your role at the Department of Transportation is to decide only whether a contractor meets the minimum requirements of the AAH program, that is, the contractor is licensed and  insured.  The sponsors choose which contractors they will use, if any.  You are not making, participating in making, or influencing a governmental decision.

Because Mr. Wilfong is not a public official and because you are performing a ministerial task, rather than making a governmental decision, there is no cognizable conflict under the Act should you add Mr. Wilfong to the list of approved contractors.

We therefore do not analyze the remaining steps of the conflict-of-interest analysis.
If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 


John W. Wallace

Assistant General Counsel

By:
Heather M. Rowan








Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





