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May 25, 2011
John Truxaw, City Attorney

City of St. Helena
1480 Main Street

Saint Helena, CA 94574

Re:
Your Request for Advice


Our File No.  A-11-074
Dear Mr. Truxaw:
This letter responds to your request for advice regarding conflict of interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts provided.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

Please note we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict-of-interest, or Government Code Section 1090.

QUESTION

May Councilmember Nevero make, participate in making, or in any way attempt to use her official position to influence the city council’s consideration of the proposed revisions to the city’s Flood Damage Prevention Ordinance (“FDPO”)?
CONCLUSION


Councilmember Nevero may not make, participate in making, or in any way attempt to use her official position to influence the ordinance amending the city’s FDPO if that decision will affect one in which she has a conflict of interest, as discussed below.   
FACTS


You are city attorney for the City of St. Helena (the “City”) and you seek advice on behalf of St. Helena City Councilmember Ann Nevero, who was elected to office in November 2010.

Councilmember Nevero owns a single-family residence in St. Helena on a parcel of land .15 acres in size.  The home is 2,375 feet from current Special Flood Hazard Areas (“SFHA”) and approximately 1,925 feet from the nearest area determined to be currently subject to one percent or greater chance of flooding in the Federal Emergency Management Agency’s (“FEMA”) Conditional Letter of Map Revision (“CLOMR”) dated November 30, 2007.


An ordinance is pending before the city council that would impose new regulations on areas within SFHAs as well as any area determined to be currently subject to one percent or greater chance of flooding in FEMA’s November 30, 2007 CLOMR.  The ordinance would amend provisions of the city’s Flood Damage Prevention Ordinance (“FDPO”).

The revision to the FDPO (that has been prepared by Ms. Nevero), would modify the definition of the SFHA so that it would include, in addition to those areas currently defined as SFHAs:

“[A]ny area determined to be currently subject to one percent or greater chance of flooding in FEMAS’s November 30, 2007 CLOMR and any area previously shown on an FHBM...but which is no longer shown with that designation as a result of the construction of flood protection features, since reliance on those features is not an assurance of flood protection.”


You state that the “practical impact of the proposed revision to the FDPO is that notwithstanding the completion of the levee and floodwall, and notwithstanding any revision by FEMA made to the SFHA . . . any area mapped out of the SFHA by FEMA as a result of the levee or floodwall would continue to be regulated as if it remained within the SFHA.”

The Hunter Property is the subject of a subdivision map application pending before the City that seeks to subdivide a portion of the property into 53-lot single and multi-family residential parcels.  A portion of the Hunter Property abuts Ms. Nevero’s home.  Another portion of the property may be subject to the city’s FDPO.

You wish to know whether Councilmember Nevero is precluded from making, participating in making, or in any way attempting to use her official position to influence the city council’s consideration of the proposed revisions to the FDPO because of the Hunter Property’s proximity to her property.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700(b).)


You have correctly concluded that because Councilmember Nevero’s home abuts the Hunter Property subdivision, her real property interests are directly involved in decisions regarding the Hunter Property, and the effect of the decision is presumed to be material.
  Therefore, she may not make, participate in making, or in any way attempt to use her official position to influence the City’s decision regarding the Hunter Property subdivision proposal if it will have any financial effect on her real property interests.  (Section 87103, Regulations 18703.2, 18704.2, and 18705.2.)  

Your question involves the issue of Ms. Nevera making, participating in making, or attempting to use her official position to influence the city council’s consideration of the proposed revisions to the City’s Flood Damage Prevention Ordinance (“FDPO”) in light of her property’s proximity to the Hunter Property, which would be affected by, and subject to, the FDPO.  You note that the boundaries of the proposed FDPO that may run through the Hunter property are beyond 500 feet of the councilmember’s property.

Your question turns on whether the decisions involving the FDPO are “inextricably interrelated” with the decisions involving the Hunter Property, therefore barring Ms. Nevera’s participation.  (Regulation 18709, copy enclosed; Merkuloff Advice Letter, No. 1-90-542; Huffaker Advice Letter, No. A-86-343.)  Accordingly, we limit our analysis to this issue.

Segmentation:


Under certain circumstances, certain large and complex decisions may be divided into separate decisions so that an official who has a disqualifying interest in one component of the decision may still participate as to other components in which the official has no financial interest.  (Merkuloff Advice Letter, supra; Huffaker Advice Letter, supra.)


Regulation 18709 provides the procedures for segmentation and states as follows: 

“(a) An agency may segment a decision in which a public official has a financial interest, to allow participation by the official, provided all of the following conditions apply:
 
“(1) The decision in which the official has a financial interest can be broken down into separate decisions that are not inextricably interrelated to the decision in which the official has a disqualifying financial interest;
 
“(2) The decision in which the official has a financial interest is segmented from the other decisions;
 
“(3) The decision in which the official has a financial interest is considered first and a final decision is reached by the agency without the disqualified official's participation in any way; and
 
“(4) Once the decision in which the official has a financial interest has been made, the disqualified public official's participation does not result in a reopening of, or otherwise financially affect, the decision from which the official was disqualified.
 
“(b) For purposes of this regulation, decisions are "inextricably interrelated" when the result of one decision will effectively determine, affirm, nullify, or alter the result of another decision.”

Under the guidelines of this regulation, if decisions are segmentable, any decision in which Councilmember Nevero has a conflict of interest, must be decided first without her participating.


Even if this can be accomplished, the Commission has advised that some decisions may be too interrelated to be considered separately.  For example, if the resolution of one decision will effectively determine, affirm, nullify, or alter the result of the other decision, the decisions may not be segmented.  (See generally Yang Advice Letter, No. I-06-198; Stone Advice Letter, No. A-06-007; Barker Advice Letter, A-05;  Hull Advice Letter, No. A-04-052.)  Segmentation may only apply if the decisions can be broken down into separate decisions that are not inextricably interrelated to the decisions in which an official has a disqualifying conflict of interest.

In your request for advice, you stated that a portion of the Hunter Property,
 which abuts Ms. Nevero’s property, would be subject to “new or continued regulations” should the revised FDPO pass. 

In determining whether the two decisions may be segmented, the pertinent inquiry is whether decisions to amend provisions of the city’s Flood Damage Prevention Ordinance would effectively determine, affirm, nullify, or alter the result of the Hunter Property subdivision application that seeks to subdivide a portion of the property into 53-lot single and multi-family residential parcels.
 

In other words, whether the city ordinance amending the FDPO would having an impact on the Hunter Property decisions such as affecting the cost of the project, the size and extent of the project, or the feasibility of the project.  If the FDPO decisions impact the Hunter Property decisions, these decisions are inextricably interlinked, and Councilmember Nevero may not participate in any of these decisions.


If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 


John W. Wallace

Assistant General Counsel

By:
Emelyn Rodriguez








Counsel, Legal Division
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Enclosure

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� You stated in your request for advice that “[d]ue to the proximity of her home to the Hunter Property subdivision, Ms. Nevero is prohibited from making, participating in making, or in any way attempting to use her official position to influence the City’s decision affecting the Hunter Property subdivision proposal.”


	� Please note, when a public official who holds an office specified in Section 87200 has a conflict of interest in a decision noticed at a public meeting, he or she must (1) immediately prior to the decision of the item, orally identify each type of economic interest involved in the decision, as well as details of the economic interest, as discussed in Regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed session, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5(c) and 18702.5(d) apply.


	� You stated that “[o]nly the portion of the 16.9 (acre) Hunter Property presently within the SFHA or determined to be currently subject to the one percent or greater chance of flooding in FEMA’s November 30, 2007 CLOMR will be subject to the proposed Flood Damage Protection Ordinance.”





	� Because Councilmember Nevero is presumed to have a conflict with regard to the Hunter Property decision, this item must be decided first.  





