May 26, 2011
Mr. Daniel J. McHugh
City Attorney

City of Redlands

P.O. Box 3005

Redlands, CA  92373

Re:
Your Request for Advice


Our File No.  A-11-082
Dear Mr. McHugh:

This letter responds to your request for advice on behalf of Redlands Planning Commissioner Eric Shamp regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”)
 and is based on the facts presented; the Fair Political Practices Commission does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1FPPC Ops. 71.)  
QUESTION

Would Planning Commissioner Eric Shamp have a disqualifying conflict if he participates in a Planning Commission vote on the specific plan for downtown Redlands because he leases real property for his commercial business office which is located within 460 feet from the boundaries of the proposed specific plan.   
CONCLUSION

 Planning Commissioner Eric Shamp would have a disqualifying conflict of interest under the Act if he participates in a Planning Commission vote on the specific plan for downtown Redlands because it is reasonably foreseeable that the Commission’s decision on the specific plan will affect the value of his leasehold interest.  
FACTS


Redlands Planning Commissioner Eric Shamp has asked you to request written advice regarding a possible conflict of interest.  Your question relates to future deliberations and actions proposed to be taken by the planning commission relating to recommendations to the City Council regarding the adoption of a proposed specific plan.  The specific plan establishes land use regulations for the City of Redlands in the downtown area.  


Planning Commissioner Shamp leases certain real property which is located at 10 East Vine Street.  The property is located approximately 460 feet from the geographical boundaries of the proposed specific plan, and serves as the site of Mr. Shamp’s commercial business office, an architecture and sustainable design and development firm.  Mr. Shamp’s lease of the property is for a term of one year.

 
The specific question of Planning Commissioner Shamp is whether the above facts relating to his interest in real property will present him with a potential conflict of interest under the Political Reform Act such that he may not participate in the making of decisions by the planning commission relating to the specific plan.    
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for determining whether an official has a disqualifying conflict of interest, which we apply to your facts.  (Regulation 18700(b)(1)-(8).)  The general rule is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Steps 1 and 2:  Is Commissioner Shamp a public official making, participating in making, or influencing a governmental decision?  


As a member of the Planning Commission for the City of Redlands, Commissioner Shamp is a public official under the Act.  (Section 82048.)  Consequently, he may not make, participate in making or otherwise use his official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests.  
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)

Planning Commissioner Shamp is inquiring about whether he may vote during the Planning Commission’s upcoming consideration of the downtown specific plan.  Voting as a member of the planning commission, of course, constitutes making a governmental decision.  

Step 3:  What are the economic interests of Planning Commissioner Shamp?
The economic interests that can give rise to conflicts of interest under the Act are the following:
Business Entity – A public official has an economic interest in a business entity
 in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)).

Real Property – A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2).

Sources of Income – A public official has an economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3).

Sources of Gifts – A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4).

Personal Finances – A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5). 


Lease:  The economic interest you have asked about is Commissioner Shamp’s lease of real property located at 10 East Vine Street.  The property serves as the site of Mr. Shamp’s commercial business office.  The term of Mr. Shamp’s lease of the property is for one year.   The Act defines “interest in real property” to include “any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more.”  (Section 82033.)  The terms “interest in real property” and “leasehold interest” as used in section 82033 do not include the interest of a tenant in a periodic tenancy of one month or less.  (Regulation 18233.)  Under the Act, Commissioner Shamp has an economic interest in the real property on which his business is located by virtue of this lease.
 


Step 4:  Are his economic interests directly or indirectly involved in the decision?


Regulation 18704.2(a) states that real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply:

   “(1)  The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.  For purposes of subdivision (a)(5), real property is located ‘within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision’ if any part of the real property is within 500 feet of the boundaries (or proposed boundaries) of the redevelopment project area. 

¶ ¶

   “(5)  The governmental decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.” 


Under your facts, the real property that Commissioner Shamp leases for his office is located 460 feet from the property that is the subject of the specific plan for the downtown area.  Therefore, under Regulation 18704.2, Commissioner Shamp’s real property interest is considered directly involved in the decision.  

Regulation 18704.2(d) then provides that if real property in which the public official has an economic interest is directly involved in a governmental decision, the materiality standards set forth in Regulation 18705.2(a) apply.

Steps  5:  Materiality Standard


Regulation 18705.2(a) states the materiality standard for directly involved real property interests:

   “(2) Real property, leaseholds.  The financial effect of a governmental decision on the real property in which an official holds a leasehold interest is presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any effect on any of the following:
   (A)  The termination date of the lease;

   (B)  The amount of rent paid by the lessee for the leased real property, either positively or negatively;

   (C)  The value of the lessee’s right to sublease the real property, either positively or negatively; 

   (D)  The legally allowable use or the current use of the real property by the lessee; or

   (E)  The use or enjoyment of the leased real property by the lessee.”  


Here, the financial effect of the planning commission’s decision on the specific plan for downtown is presumed to be material and no factors have been presented to rebut this presumption showing that the decision would not affect the lease.

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  Section 82005 defines “business entity” as “any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.” 





	�  Commissioner Shamp’s interest in his office lease is the economic interest you have asked us to analyze.  Because his leasehold interest in real property gives rise to a conflict, and because you have not asked about or provided information about Commissioner Shamp’s business or personal finances, we do not proceed to analyze those potential economic interests. 





