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June 22, 2011
John St. Croix, Executive Director



Via facsimile and U.S. mail
Ethics Commission 
City and County of San Francisco

25 Van Ness Avenue, Suite 220
San Francisco, CA 94102-6053

Re:
Your Request for Advice


Our File No.  A-11-084
Dear Mr. St. Croix:

This letter responds to your request for advice regarding campaign reporting provisions of the Political Reform Act (the “Act”).
 
QUESTIONS

1.  May the City and County of San Francisco (the “City”) require that all campaign statements filed with the San Francisco Ethics Commission (“Ethics Commission”), including originals and copies, be in electronic format only?

2.  May the Ethics Commission establish that electronic statements are the official version of filings for audit and other legal purposes?
CONCLUSIONS

1-2.  No.  Absent a legislative change, our interpretation of Section 84215 does not allow for electronic only filings of campaign statements of local candidates or committees.  See discussion below.

FACTS


You are the Executive Director of the Ethics Commission.  The Ethics Commission is the filing officer for campaign reports and statements filed by local elected officers (i.e. those serving the City and County of San Francisco, the San Francisco Unified School District and the San Francisco Community College District), candidates for local elective office, their controlled committees, committees formed or existing primarily to support or oppose local candidates or measures, and City and County general purpose committees.  The Commission has been actively involved in the FPPC Chairman’s Task Force on the Act and has taken steps locally, through ordinance and regulation, to replace paper filing with online filing. 

Some local jurisdictions, including San Francisco, require electronic filing by locally active committees.  In San Francisco, the requirement to file electronic statements with the Ethics Commission is codified in San Francisco Campaign and Governmental Conduct Code section 1.112.  Filers are required by the Ethics Commission to register for an electronic filing account and obtain a unique login and password that is provided to committee officers only.  The Ethics Commission requires that all electronic filings comply with the Secretary of State’s prescribed CAL Format 2.01.  In addition, the electronic filing system produces electronic versions of the FPPC campaign statement forms that are identical to the paper copies, and the source from which the paper copies are currently produced.

The electronic filings are an exact duplicate of the paper forms filed in your office.  Copies of the electronic statements are frequently accessed by the public on the Internet.  Because of the widespread use of electronic information, you believe that the processing, filing, and maintaining of large volumes of paper records have become increasingly burdensome and unnecessarily costly because they provide no additional disclosure to the public.

You cite a change in FPPC policy with regard to late reports due to changes imposed by Assembly Bill 1181 (Huber).  As a result of this legislation, electronic filing will be the only method of filing late reports with the Secretary of State.


You wish to know whether state law requires that original campaign statements and reports filed with local filing officers must be in paper format, as opposed to electronic format, if local law provides for electronic filing of original statements.  You also wish to you know whether the Ethics Commission may require electronic statements as the official version of filings for audit and other legal purposes.
ANALYSIS


Section 84215 governs where to file campaign reports and statements. It states in pertinent part:
“All candidates and elected officers and their controlled committees, except as provided in subdivisions (d) and (e), shall file one copy of the campaign statements required by Section 84200 with the elections official of the county in which the candidate or elected official is domiciled, as defined in subdivision (b) of Section 349 of the Elections Code.  In addition, campaign statements shall be filed at the following places:

“(a) Statewide elected officers, including members of the State Board of Equalization; Members of the Legislature; Supreme Court justices, court of appeal justices, and superior court judges; candidates for those offices and their controlled committees; committees formed or existing primarily to support or oppose these candidates, elected officers, justices and judges, or statewide measures, or the qualification of state ballot measures; and all state general purpose committees and filers not specified in subdivisions (b) to (e), inclusive, shall file a campaign statement by online or electronic means, as specified in Section 84605, and shall file the original and one copy of the campaign statement in paper format with the Secretary of State.
“(b) Elected officers in jurisdictions other than legislative districts, State Board of Equalization districts, or appellate court districts that contain parts of two or more counties, candidates for these offices, their controlled committees, and committees formed or existing primarily to support or oppose candidates or local measures to be voted upon in one of these jurisdictions shall file the original and one copy with the elections official of the county with the largest

number of registered voters in the jurisdiction.
“(c) County elected officers, candidates for these offices, their controlled committees, committees formed or existing primarily to support or oppose candidates or local measures to be voted upon in any number of jurisdictions within one county, other than those specified in subdivision (d), and county general purpose committees shall file the original and one copy with the elections official of the county.
“(d) City elected officers, candidates for city office, their controlled committees, committees formed or existing primarily to support or oppose candidates or local measures to be voted upon in one city, and city general purpose committees shall file the original and one copy with the clerk of the city and are not required to file with the local elections official of the county in which they are domiciled.”


Section 84215 was recently amended in 2010 (AB 1181 Huber) with changes made effective January 1, 2011.  The statutory changes were enacted primarily to lower “the monetary thresholds that trigger mandatory electronic reporting (as opposed to allowing paper reporting) of campaign contributions and expenditures by candidates, officeholders, major donors, and slate mail organizations.”  (Bill Analysis, Assembly Committee on Appropriations, AB1181, May 13, 2009.)  However, the bill kept the requirement that paper statements be filed with the Secretary of State for most filers.  These paper filings, which the Commission has historically mandated, are in addition to the required electronic filings.

In a prior version, the bill had required that filing of all required campaign reports with the Secretary of State be done electronically.  However, the legislative history indicated that there were concerns about the burden and expense this could cause for small campaigns with little campaign activity, and whether the current online reporting system was sufficiently secure and “user friendly.”  

Amendments adopted in the policy committee instead lowered the threshold at which candidates and committees must file reports online or electronically from $50,000 to $25,000 and lowered the threshold at which lobbying reports must be filed online or electronically from $5,000 to $2,500.  (Bill Analysis, Assembly Committee on Appropriations, AB1181, May 13, 2009.)  It was thought that these changes would still significantly expand the amount of campaign finance information available online without imposing potentially significant new burdens on candidates and committees that have relatively little campaign activity.  

New language added in Section 84215(a) requires state officials to file “the original and one copy of the campaign statement in paper format with the Secretary of State” (emphasis added).  Although this appears to add a new requirement for state officials to file paper statements with the Secretary of State (in addition to the electronic filings), we view this language based on Commission practice and the statutory history as intending to keep the status quo.  Historically, the Commission has required both electronic and paper copies of campaign statements.  In addition, as the bill analysis indicated, the amendments were made to lower the electronic reporting threshold and expand available online filings without imposing new requirements and burdens on candidates and committees.

As you note in your request for advice, the amended language in Section 84215 also includes language that eliminates the requirement for paper filings in certain specific situations including: (1) campaign reports regarding statewide candidates and measures filed with Los Angeles and San Francisco counties; (2) filings by members of the Legislature and Board of Equalization, Court of Appeal justices, superior court judges, and candidates for those offices that file paper copies of campaign reports with the elections official of the county with the largest number of registered voters in the districts affected; and (3) late contribution reports required to be reported to the Secretary of State.

These exceptions to paper filings were explicitly specified in statutory language.  There is no such exception for city and county campaign filings, nor in our opinion, was one intended by the measure’s author.


In closing, we support the Ethics Commission’s efforts towards electronic filing, as this method allows for more disclosure and public access and the Commission would support such a change to eliminate duplicate paper statements on the local level where practicable.  However, we believe that statutory authority is required for the Ethics Commission to convert to an all electronic filing system, and establish that electronic statements are the official version of filings for audit and other legal purposes.  

Accordingly, because nothing indicates that the provisions of Section 84215 specifically authorizes electronic only filings of campaign statements of local candidates or committees, and other provisions of the Act indicate that paper filings continue to be required in addition to electronic filings, the Ethics Commission shall accept campaign filings in both paper and electronic formats. Absent an express indication otherwise, our interpretation is that this Section does not allow exclusively for electronic filings of campaign statements of local candidates or committees.
If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 


John W. Wallace

Assistant General Counsel

By:
Emelyn Rodriguez








Commission Counsel
ER:jgl
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





