May 13, 2010
Shellie Clack
County of Riverside
Office of County Counsel
3960 Orange Street, Suite 500

Riverside, California 95205
RE:  Your Request for Advice
         Our File No. A-11-086
Dear Ms. Clack:

This letter responds to your request for advice on behalf of Riverside County Planning Commissioners Jim Porras and John Snell regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  
Additionally, our advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090. 

QUESTION

Do Commissioner Porras or Commissioner Snell have a conflict of interest in participating in a governmental decision to consider a surface mining permit and noise ordinance exception for the Liberty Quarry project and make recommendations on a zoning exception to the county board of supervisors? 
CONCLUSION


No.   Under the facts presented, neither Commissioner Porras nor Commissioner Snell have an economic interest that may be reasonably foreseeably materially financially affected by the decision.
FACTS


The Liberty Quarry Project (the “Project”) includes a surface mining permit (a use permit), an exception to Riverside County’s noise ordinance, and a change to zoning classification.  The Project applicant is Granite Construction (“Granite”).  The Riverside County Planning Commission (the “Planning Commission”) will be making a final decision on the surface mining permit and the noise ordinance exception.  The Planning Commission will be making a recommendation to the Riverside County Board of Supervisors on the change of zoning classification.  The Planning Commission consists of five members appointed by the Riverside County Board of Supervisors and performs planning and zoning duties on both legislative and quasi-judicial matters. 

The Project specifically involves mining granite rock from land located in Riverside County for use in producing sand and gravel.  The State of California owns an interest in the minerals that would come from the land included within the Project.  As a result, if the Project is approved, the Project applicant would negotiate a mineral lease with the California State Lands Commission to determine the amount of royalties to be received by the state.  The royalties from the Project are estimated to be between $100 and $300 million over a span of 50 years.  Pursuant to Public Resources Code Section 9217.5, these royalties will be held in the School Land Bank Fund and deposited in the State Treasurer’s Office to the credit of the California State Teachers’ Retirement System (“CalSTRS”).

As of June 30, 2010, CalSTRS is valued at approximately $130 billion.  Commissioner Porras is a California school teacher and Commissioner Snell’s spouse and daughter are also California school teachers.

ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Are Commissioner Porras and Commissioner Snell Public Officials  Making, Participating in Making, or Influencing a Governmental Decision?

As members of the Planning Commission, Commissioner Porras and Commissioner Snell is each a public official under the Act.  (Section 82048.)  Consequently, they may not make, participate in making, or otherwise use their official positions to influence any decision that will have a reasonably foreseeable material financial effect on any of their economic interests.  Because they will be called upon to consider issuing a surface mining permit, granting an exception to Riverside County’s noise ordinance, and making a recommendation to the board of supervisors regarding a change of zone classification, they will be making, participating in making, or otherwise using their official position to influence a governmental decision.

Step 3:  Do Either Commissioner Porras or Commissioner Snell Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
The only potential economic interest you have indicated is potential retirement benefits paid by CalSTRS to Commissioner Porras and Commissioner Snell’s wife.
  Our analysis is, therefore, limited to the potential economic interest in these retirement benefits.
Source of Income:  Section 82030 provides the definition of income.  Subdivision (b) thereof provides the exceptions to the definition of income including, under subdivision (b)(2):

“(2) Salary and reimbursement for expenses or per diem, and social security, disability, or other similar benefit payments received from a state, local, or federal government agency and reimbursement for travel expenses and per diem received from a bona fide nonprofit entity exempt from taxation under Section 501(c)(3) of the Internal Revenue Code.”

Regulation 18232, subdivision (a) states:

“For purposes of Government Code section 82030(b)(2), the following definitions apply: 

(a) "Salary" from a state, local, or federal government agency means any and all payments made by a government agency to a public official, or accrued to the benefit of a public official, as consideration for the public official's services to the government agency. Such payments include wages, fees paid to public officials as "consultants" as defined in California Code of Regulations, Title 2, section 18701(a)(2), pension benefits, health and other insurance coverage, rights to compensated vacation and leave time, free or discounted transportation, payment or indemnification of legal defense costs, and similar benefits.” (Emphasis added.)

Because the pension benefits are not “income,” and you have not identified any other potential income interests that may create a conflict of interest, under the facts presented, there is nothing to indicate that either Commissioner Porras or Commissioner Snell has a conflict of interest under the Act.

Personal Financial Effect:  You have not provided any facts that indicate that any of the funds payable to CalSTRS, which provides a defined benefit payment plan, under the potential contract would result in additional retirement benefits to either Commissioner Porras or Commissioner Snell’s wife.  In fact, even if the royalties received by CalSTRS from the contract reached the high end indicated of $300 million over 50 years and this amount was distributed directly through yearly payments as gifts on a pro rata basis to all CalSTRS members receiving benefits, the amount received by each individual would be less than the required threshold for gift reporting under the Act.


Accordingly, we cannot conceive how this matter would result in any personal financial effect on either Commissioner Porras or Commissioner Snell’s wife.

 
If you have other questions on this matter, please contact me at (916) 322-5660.






Sincerely, 







John W. Wallace






General Counsel

By:  
William J. Lenkeit

Senior Counsel, Legal Division

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� As a public school teacher, we assume Commissioner Snell’s daughter is not “under 18 years of age” and entitled to be claimed as a dependant on his tax return.  Therefore, she is not a member of his “immediate family” as defined in the Act. (See Regulation 18229.) 





