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July 14, 2011
Mr. David Bauer

2150 River Plaza Dr., Suite 150

Sacramento, California 95833

Re:
Your Request for Advice


Our File No.  A-11-088
Dear Mr. Bauer:

This letter responds to your request for advice regarding campaign provisions of the Political Reform Act (the “Act”).
 
QUESTIONS

1.  May Sam Aanestad for Senate 2006 reopen, apply for unclaimed funds at the State Controller’s Office consisting of five $1,000 contributions, and if subsequently received, disburse the funds in accordance with the applicable surplus funds restrictions?  

2.  In the alternative, may Friends of Sam Aanestad for Lt. Governor 2010, a committee that is active and is in debt, apply for the unclaimed funds, report them as a transfer from the senate committee with attribution to the original donor, and use them for debt retirement, assuming the resulting contributions do not cause the donors to exceed the relevant contribution limits?
CONCLUSIONS
1.  Under the unique facts of this situation, where you have been notified of unclaimed funds at the State Controller’s Office consisting of five checks that were clearly made to Sam Aanestad for Senate 2006 prior to the 2006 elections, but somehow failed to find their way to the committee treasurer, Sam Aanestad for Senate 2006 may submit a request to the Commission’s Executive Director to reopen, apply for the unclaimed funds, and disburse the funds following the surplus funds restrictions of Section 89519.  


2.  No.  The 2006 Committee may apply for the funds rather than Friends of Sam Aanestad for Lt. Governor 2010 Committee because the funds relate to the 2006 elections.  
FACTS


You were treasurer for Sam Aanestad for Senate 2006, now terminated, and are currently treasurer for Friends of Sam Aanestad for Lt. Governor 2010.  From time to time, companies will send remittances to the State Controller Unclaimed Property Division because controlled committees failed to deposit contribution checks that had been sent by the companies.  Typically those checks failed to find their way to the committee treasurer, and after three years the companies treat the uncashed contribution as they would a similar payment to a commercial vendor and they forward the funds to the Unclaimed Property Division.  The Unclaimed Property Division then attempts to notify the committee of the funds.  In most cases, the notification arrives long after the relevant election has occurred, and often after the committee has terminated.  


Sam Aanestad for Senate 2006 terminated on December 17, 2009, with no outstanding debt.  That committee received five notices from the State Controller Unclaimed Property Division.  The notices were from:  Blue Cross of California - $1,000; Johnson & Johnson - $1,000; Pfizer, Inc. - $1,000; Sanofi-Aventis - $1,000; and Wellpoint Inc. - $1,000.  


You ask whether Sam Aanestad for Senate 2006 may reopen, apply for the unclaimed funds, and if subsequently received, disburse the funds per applicable surplus funds restrictions.  Senator Aanestad also controls Friends of Sam Aanestad for Lt. Governor 2010, a committee that is active and that is in debt.  Alternatively, you ask whether that committee may apply for the unclaimed funds, report them as a transfer from the senate committee with attribution to the original donor, and use them for debt retirement, assuming the resulting contributions do not cause the donors to exceed the relevant contribution limits.  
ANALYSIS


The Act’s post-election fundraising prohibition provides as follows:
   “(a)  Except as provided in subdivision (b) [regarding officerholder accounts], a contribution for an election may be accepted by a candidate for elective state office after the date of the election only to the extent that the contribution does not exceed net debts outstanding from the election, and the contribution does not otherwise exceed the applicable contribution limit for that election.”  (Section 85316.)

Regulation 18531.61 further details the Act’s prohibition on accepting contributions after an election unless those contributions are used to pay a committee’s debt outstanding from the election.       


Regulation 18421.1 describes when contributions are “made” and “received.”  Regulation 18421.1 states in pertinent part:

   “(a)  A monetary contribution . . . is ‘made’ on the date that the contribution is mailed, delivered, or otherwise transmitted to the candidate or committee.  Alternatively, the date of the check or other negotiable instrument by which the contribution is made may be used in lieu of the date on which the contribution is mailed, delivered, or otherwise transmitted, provided it is no later than the date the contribution is mailed, delivered, or otherwise transmitted.

¶ ¶ 

   “(c) A monetary contribution is ‘received’ on the date that the candidate or committee, or the agent of the candidate or committee, obtains possession or control of the check or other negotiable instrument by which the contribution is made.  All contributions received by a person acting as an agent of a candidate or committee shall be reported to and disclosed by the candidate or committee, or by the committee's treasurer, no later than the closing date of the next campaign statement that the committee or candidate is required to file.”


With respect to the reopening of terminated committees, Regulation 18404.1(g) provides as follows:

   “(g)  Reopening of Terminated Committees.  A committee subject to the requirements of this regulation may submit a request to the Executive Director of the Fair Political Practices Commission to reopen for any of the following reasons:

   (1)  To receive a refund or similar payment received after termination of the committee;

   (2)  To pay a fine as permitted under Section 89513(c);

   (3)  To pay expenses incurred in connection with an audit or investigation of the committee under this title;

   (4)  To pay litigation expenses as permitted under Sections 89513 and 89514, other than expenses subject to Section 85304 and Regulation 18530.4; or 

   (5)  For any other good cause shown that would further the disclosure requirements or contribution limits of this title.”  


You ask whether Sam Aanestad for Senate 2006 may reopen, apply for unclaimed funds, and if subsequently received, disburse the funds in accordance with the applicable surplus funds restrictions.  The contributions were clearly “made” by the donors to the Sam Aanestad for Senate 2006 Committee for the 2006 election.  However, the checks never made their way to the committee treasurer and several years later the five corporate donors delivered the funds to the State Controller’s Office as unclaimed property.  Generally, under the post-election fundraising prohibition of Section 85316, a committee may not accept contributions after the date of the election unless the committee has debt, and here the 2006 committee terminated in 2009 without debt.  However, here the 2006 committee is not engaging in post-election fundraising, as the checks were clearly made prior to the 2006 elections.  


Under the unique facts of this situation, where you have been notified of unclaimed funds at the State Controller’s Office consisting of five checks that were made to Sam Aanestad for Senate 2006 prior to the 2006 elections, but somehow failed to find their way to the committee treasurer, Sam Aanestad for Senate 2006 may submit a request to the Executive Director to reopen, apply for the unclaimed funds, and disburse the funds following the surplus funds restrictions of Section 89519.  The 2006 Committee may apply for the funds rather than Friends of Sam Aanestad for Lt. Governor 2010 Committee because the funds relate to the 2006 elections.  

If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 


John W. Wallace

Assistant General Counsel

By:
Hyla P. Wagner








Senior Counsel, Legal Division

HPW:jgl
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





