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June 21, 2011
Robert A. Ryan, Jr.
County Counsel
County of Sacramento


700 H Street, Suite 2650

Sacramento, CA 95814

Re:
Your Request for Informal Assistance

Our File No.  I-11-094
Dear Mr. Ryan:

This letter responds to your request for advice on behalf of the Sacramento County Remote Access Network Board (the “RAN Board”) regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This advice is based on the facts provided in your request.  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71; section 83114.)  Because your letter seeks general information, we are treating your request as one for informal assistance.

QUESTIONS
1.  Is the RAN Board a local government agency that is required to adopt a conflict-of-interest code in accordance with the provisions of the Act?

2.  Must members of the RAN Board file annual disclosures of economic interests?

3.  Are members of the RAN Board subject to the Act’s conflict-of-interest provisions?

CONCLUSIONS

From the facts provided, it appears that that RAN Board is a local government agency that is required to adopt a conflict-of-interest code.   Accordingly, members of the board must file statements of economic interest, as required by the conflict-of-interest code ultimately adopted, and are subject to the Act’s conflict-of-interest provisions.   
FACTS


You are the county counsel for the County of Sacramento and serve as counsel to all Sacramento County officers, boards, and commissions, including the RAN Board.  


The RAN Board is established by operation of Penal Code Section 11112.4, which provides the following:

“The RAN board shall determine the placement of RAN equipment within the county … and coordinate acceptance, delivery, and installation of RAN equipment.  The board shall also develop any procedures necessary to regulate the ongoing use and maintenance of that equipment….”

Acquisition of RAN equipment is generally made pursuant to an existing state Cal-ID contract administered by the Department of General Services.  However, the RAN Board also has the discretion to permit an independent competitive procurement.  (Pen. Code Section 11112.5.)  While the RAN Board is charged with recommending expenditures for RAN equipment to the Sacramento County Board of Supervisors, the RAN board is not the purchaser of the equipment and does not have the authority to expend public funds, contract for the expenditure of public funds, or to acquire property.  Funds used to purchase RAN equipment are derived from statutorily imposed fines and vehicle license fee surcharges.  (Gov. Code Section 76102 and Veh. Code Section 9250.19.)


Membership of the RAN Board is established by Penal Code Section 11112.4, which provides:


“[E]ach RAN board shall be composed of seven members, as follows: a member of the board of supervisors, the sheriff, the district attorney, the chief of police of the Cal-ID member department having the largest number of sworn personnel within the county, a second chief selected by all other police chiefs within the county, a mayor elected by the city selection committee established pursuant to Section 80270 of the Government Code, and a member-at-large chosen by the other members.”  

ANALYSIS

While the Commission is not the Code Reviewing Body for the RAN Board, pursuant to Regulation 18329.5(c):

“The Commission may, upon request, provide advice or technical assistance to a party for the purpose of determining whether that party is an agency as defined in [Sections] 82041 and 82049, and is therefore required to adopt and promulgate a Conflict of Interest Code pursuant to Government Code Section 87300.  The Commission may also, upon request, provide advice or assistance to an agency concerning which positions should be designated in the agency’s Conflict of Interest Code through application of [Regulation] 18701.” 
Under the Act, the term “agency” is defined as “any state agency or local government agency.”  (Section 82003.)  A “local government agency” is defined as:


“[A] county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.) 

In determining whether or not an entity is a governmental agency, the Commission typically applies the analytical framework set forth in its opinion In re Siegel (1977) 3 FPPC Ops. 62.  (Weiss Advice Letter, A-01-122.)  However, the Siegel factors are not applicable to the facts you have provided because Siegel dealt with determining whether local entities were public (governmental) or private (non-governmental) in character.  Where the entity is clearly a local government agency by virtue of the statute enabling the agency, it is not necessary to apply the Siegel criteria.  (See Takhtalian Advice Letter, No. I-09-245; Weiss Advice Letter, supra; and Crabb Advice Letter, No. A-97-575.)

As established under Penal Code Section 11112.4, the RAN Board is a local government agency.  Generally, as a local government agency, the RAN Board is required to adopt a conflict-of-interest code that sets forth appropriate financial disclosure categories for its members and any employees or consultants who engage in governmental decision-making.  (Sections 87300 and 87302.)  
However, a local government agency is only required to adopt a conflict-of-interest code to the extent that its members, employees, or consultants are actually engaged in governmental decision-making.  Under Section 87100, the Act’s conflict-of-interest provisions apply only to “public officials,” prohibiting officials from “making,” “participating in making” or using their official positions to “influence” a governmental decision in which they have a financial interest.  As defined by Section 82048 and Regulation 18701, “public official” is “every member, officer, employee or consultant of a state or local government agency.”  Members of the RAN Board are public officials under the Act.  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  


Additionally, for purposes of members of a board such as the RAN board, Regulation 18701(a)(1) provides the following:
“‘Member’ shall include, but not be limited to, salaried or unsalaried members of committees, boards or commissions with decisionmaking authority. 
“(A) A committee, board or commission possesses decisionmaking authority whenever:


“(i) It may make a final governmental decision;


“(ii) It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto that may not be overridden; or


“(iii) It makes substantive recommendations that are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.

“(B) A committee, board, or commission does not possess decisionmaking authority under subsection (a)(1)(A)(1) of this regulation if it is formed for the sole purpose of researching a topic and preparing a report or recommendation for submission to another governmental body that has final decisionmaking authority.”
Under the facts you have stated, the RAN Board does not have the authority to expend public funds, to contract for the expenditure of public funds, or to acquire property.  Moreover, you have not provided any indication as to whether or not the RAN Board’s recommendations regarding the expenditure of public funds have been regularly approved without significant amendment or modification by another public official or governmental agency over an extended period of time.  
Nonetheless, the RAN Board has the statutory authority to determine the placement of RAN equipment and to develop procedures for the use and maintenance of the equipment, and we find no significant distinction, under the facts provided, between the authority to expend public funds and the authority to manage public equipment by determining its placement and use once the equipment has been purchased.  Additionally, the RAN Board also appears to have the authority to determine whether the governmental agency purchasing RAN equipment must utilize the existing state Cal-ID contract administered by the Department of General Services or whether the purchaser may utilize an independent competitive procurement of the equipment.  Based upon these facts, it appears that the RAN Board possesses decision-making authority.  Accordingly, the RAN Board must adopt a conflict-of-interest code pursuant to Sections 87300 and 87302.  Members of the board must file statements of economic interest as required and must also comply with the Act’s conflict-interest provisions.  
If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 


John W. Wallace

Assistant General Counsel

By:
Brian G. Lau







Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)





