June 8, 2011
Blair Farley

Director of Information & Technology

Mariners Church 

5001 Newport Coast Drive 
Irvine, California 92603
Re:
Your Request for Advice


Our File No.  A-11-097
Dear Mr. Farley:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

Additionally, our advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest.  For issues related to common law conflict of interest we strongly recommend that you contact your city attorney. 
QUESTION

May you participate in decisions before the Huntington Beach Planning Commission regarding a property when you have personal connections to a member of the Board of the company that owns the subject property?
CONCLUSION


The Act only regulates conflicts related to financial interests.  Therefore, under the Act, you may participate in the decisions, so long as there is no reasonably foreseeable material financial effect upon any of your economic interests.  

FACTS


You are a Planning Commissioner for the City of Huntington Beach and also work as the Director of Information & Technology for Mariners Church in Irvine, California. In the near future the Planning Commission will consider several decisions regarding a project in the Huntington Beach downtown area.  The property that will be the subject of the decisions is owned by a corporation called Theory R Properties.  Theory R Properties is controlled by the Daichendt family.  Cole Beshore is a member of the Theory R Properties Board of Directors and also works with you at Mariner’s Church in Irvine.  Cole’s father, Kenton Beshore is the Senior Pastor of Mariners Church and is your ultimate boss in the organization, though you do not report directly to him. Cole Beshore is your colleague and is not your supervisor at the Church. 
You have not presented any other relationship or connection between Theory R Properties and your employer, Mariners Church.  Additionally, you have not provided any information regarding the organizational structure or financial assets of Mariners Church. 

You wish to know if your relationship with Cole Beshore and his position with Theory R Properties would cause a conflict of interest under the Act for you should you choose to participate in decisions before the Huntington Beach Planning Commission regarding the property owned by Theory R Properties. 

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or using his or her official position to influence a governmental decision in which the official has a financial interest.
  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in any given governmental decision.

Step One:  Are you a “public official?”
The Act’s conflict-of-interest provisions apply to all “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  As a member of the Huntington Beach Planning Commission you are a public official under the Act. 
Step Two:  Will you be making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  You would be making a governmental decision should you choose to participate in votes regarding the Theory R Properties project.     

Step Three:  What are your economic interests?
Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)).
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An economic interest in a source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in a source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)
· An economic interest in his or her personal finances, including those of his or her immediate family.  This is known as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

The only economic interest you have identified is the income you earn from your position at Mariners Church.  We assume you will have received income of at least $500 or more in the 12 months before the decision comes before the Planning Commission and therefore Mariner’s Church is a source of income to you.  Also, if Kenton Beshore has the power to direct or cause the direction of the management and policies of Mariner’s Church you will also have an economic interest in Kenton Beshore. (Regulation 18703.3(a)(3)(B).) However, you will not have an economic interest in Cole Beshore because he has not been a source of income to you, as he is a working colleague. 
Step Four:  Is your economic interest directly or indirectly involved in the decision?

A source of income is directly involved in a governmental when that source either directly or by agent initiates the proceeding in which the decision will be made, is a named party in, or is the subject of the proceeding. (Regulation 18704.1)  If a public official’s economic interest is not directly involved in a governmental decision it is indirectly involved.  (Regulation 18704(a)).  

Neither Mariners Church of Irvine nor Kenton Beshore have initiated the proceedings that will be before the Planning Commission.  Also, neither is a named party in or the subject of any proceedings that will be before the Planning Commission, therefore they are indirectly involved in the governmental decisions. 

Steps Five and Six:  Will there be a reasonably foreseeable material financial effect on your economic interests?  

A conflict of interest may arise only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest. Regulation 18705.3(b) (copy enclosed) describes the materiality standards for indirectly involved sources of income. Each materiality standard depends upon the structure of the business entity or non-profit corporation and how the governmental decision will affect the source of income financially, i.e. reduce the source of income’s revenues or if the source of income is an individual, affect that individual’s income or real property in a manner owned by that individual that is considered material under Regulation 18705.2(b) (copy enclosed).  

Once a public official has determined the materiality standards applicable to each of his or her economic interests, the next step is determining whether it is “reasonably foreseeable” that the standards will be met.  A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards will be met as a result of the governmental decision.  (Regulation 18706(a).)  An effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.) 
Ultimately, whether a material financial effect is foreseeable at the time a decision is made depends on facts and circumstances peculiar to each case.  (In re Thorner, supra, at 198.)  Because the Commission does not act as a finder of fact in providing advice (In re Oglesby, supra, at 71), the foreseeability of a particular financial effect is a determination that must be left, in most instances, to the informed judgment of the public official.
In your case it appears there will be no financial effect upon any of your sources of income as a result of the governmental decisions you have described.  The Mariners Church is located in an entirely different city than the project and Kenton Beshore has no financial connection to the project or Theory R Properties.  Therefore, it is not reasonably foreseeable that the materiality standards applicable to your economic interest would be met and you would not have a conflict of interest when participating in the governmental decisions you have described.
If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 


John W. Wallace

Assistant General Counsel

By:
Sukhi K. Brar








Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	�  Section 87102.8 is another conflict-of-interest provision that applies to elected state officers.  However, we do not analyze this section because this section is not implicated by your facts.  Please note that despite being a public official subject to the Act's conflict-of-interest provisions in Section 87100, elected state officers are only subject to administrative penalties for violations of the conflict-of-interest provisions in connection with decisions specified in Section 87102.8.  (See Section 87102.)  





