June 27, 2011
Brian C. Hopper
Assistant District Counsel

Santa Clara Valley Water District

5750 Almaden Expressway
San Jose, CA 95118-3686

Re:
Your Request for Informal Assistance

Our File No.  I-11-100
Dear Mr. Hopper:

This letter responds to your request for advice on behalf of Santa Clara Valley Water District Director Brian Schmidt regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based solely on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, nothing in this letter may be construed to evaluate any conduct that has already taken place.  Because your questions are general in nature, we are treating your request as one for informal assistance.

Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws, such as Government Code Section 1090 and common law conflict of interest.  
QUESTION

In light of his employment by a nonprofit organization with an interest in environmental issues within the jurisdiction, may a member of a water district board take part in (1) decisions regarding the funding and implementation of the district’s program for clean and safe creeks and natural flood protection and (2) decisions regarding grants, if the nonprofit organization has applied for one or more of the grants?    

CONCLUSION

There is nothing inherent in water district decisions regarding the funding or implementation of its program for clean and safe creeks and natural flood protection suggesting any financial effect on the nonprofit organization.  Barring additional facts indicating a reasonably foreseeable material financial effect on the director’s economic interests, the director may take part in decisions regarding the program.  

However, the director may not take part in decisions regarding a grant for which the nonprofit organization has applied unless he can rebut the presumption of materiality by showing that it is not reasonably foreseeable the decisions will have any financial effect on the organization.  In addition, if “inextricably interrelated” to a decision regarding a grant for which the nonprofit organization has applied, the director may not take part in decisions regarding grants for which the organization has not applied unless the decisions can be segmented.  
FACTS


The Santa Clara Valley Water District (the “District”) is an independent special district operating under the Santa Clara Valley Water District Act.  The District provides comprehensive water supply management and protection from flooding within its boundaries, which include the entire County of Santa Clara.  The District is governed by a seven-member board of directors.  



Since April 2003, Director Schmidt has been employed by the Committee for Green Foothills (the “CGF”), a 501(c)(3) non-profit organization dedicated to preserving the hills, forests, creeks, wetlands, and coastal lands of the San Francisco Peninsula.  The CGF is funded in part through donations and grants.


Currently, Director Schmidt is employed as the Legislative Advocate for the CGF.  The CGF describes this position as “an advocate for policies and plans that protect the environment throughout Santa Clara and San Mateo Counties.  Although Director Schmidt is also an attorney, he has clarified that he does not serve as legal counsel for the CGF.  His employment is at-will, and he receives a straight salary with no bonuses relating to fundraising or success at meeting the organization’s goals.  

The District is currently considering changes in the funding and implementation of its Clean, Safe Creeks and Natural Flood Protection Program (the “CSC Program”).  The CSC Program is a 15-year special parcel tax that was approved by voters in November 2000 and is designed to fulfill four major outcomes: (1) flood protection for homes, schools, businesses, and transportation; (2) clean and safe water in the county’s creeks and bays; (3) healthy creek and bay ecosystems; and (4) trails, parks, and open space along waterways.  


Additionally, the District is also responsible for awarding several grants under its Stream Stewardship Unit.  For 2011, these grants include: (1) the Environmental Enhancement Implementation Grant, (2) the Trail and Open Space Grant, and (3) the Watershed Stewardship Grant.  The District’s Board of Directors is ultimately responsible for approving which entities should be awarded the grants.  The CGF has applied for District grants this year, and it is likely that they will apply for additional District grants in the future.  

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.


Step One: Is the individual a “public official?”


The Act’s conflict-of- interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency….”  (Section 82048.)  As a member of the District’s board, Director Schmidt is a public official within the meaning of the Act.


Step Two: Is the official making, participating in making, or influencing a governmental decision?



A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  Director Schmidt is making, participating in making, or influencing a governmental decision when taking part in District decisions regarding the CSC program or District grants.    
Step Three: What are the official’s economic interests?

Of the economic interests recognized under the Act
, those interests implicated by your account of the facts are the following:

Business Entity – A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more, or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(a) and (d); Regulation 18703.1(a) and (b).)  However, only businesses operated for profit are defined by the Act as business entities.  (Section 82005.)  Under your account of the facts, the CGF is a nonprofit organization.  Accordingly, Director Schmidt does not have an economic interest in the CGF as a business entity. 

Source of Income – A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)  Presumably Director Schmidt will receive $500 or more from the CGF in the 12 months prior to a decision.  Notwithstanding the fact that Director Schmidt does not have an economic interest in the CGF as a business entity, it appears that he has an economic interest in CGF as a source of income.

Personal Finances – A public official will always have an economic interest in his or her personal finances.  A governmental decision will have an effect on an official’s economic interest in his or her personal finances if the decision will result in the personal expenses, income, assets or liabilities of the official or his or her immediate family increasing or decreasing. (Section 87103; Regulation 18703.5.)
Step Four: Are the official’s economic interests directly or indirectly involved in the decision?

Source of Income – Regulation 18704.1(a) states that a source of income is directly involved in a decision before the official’s agency when that source of income, either directly or by an agent: 
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”
Sources of income that are not directly involved in governmental decisions under the rules quoted above are regarded as indirectly involved.  (Regulations 18704(a) and 18704.1(b).) 
For purposes of a District decision regarding the funding and implementation of the CSC program, it does not appear from the facts provided that the CGF initiated the proceeding, or is a party in, or subject of, the proceeding within the meaning of Regulation 18704.1.  Barring additional facts, it appears that the CGF is only indirectly involved in the decision.  
However, for purposes of District decisions regarding District grants, the CGF is directly involved in any decision related to a grant for which the CGF has applied pursuant to Regulation 18704.1, as well as any decision “inextricably interrelated” to the decision.  Decisions are “inextricably interrelated” if one decision will effectively determine, affirm, nullify, or alter the result of another decision. (Stone Advice Letter, No. A-06-007; and Regulation 18709(b).)  
According to the facts provided, the District’s grant program consists of just three grants.  While you have not identified the grants for which the CGF has applied or the number of applicants for any particular grant, we caution that under some circumstances a decision regarding a grant for which the CGF has not applied may be “inextricably interrelated” to a decision regarding a grant for which the CGF has applied.  For example, if a decision regarding a grant for which the CGF did not apply will increase or decrease the chance of the CGF receiving a subsequent grant, the decisions are “inextricably interrelated.”     
Personal Finances – An official’s economic interest in his or her personal finances is deemed to be directly involved in the governmental decision if facts suggest any financial effect on the economic interest.  (Regulation 18704.5.)
Steps Five and Six: Will there be a reasonably foreseeable material financial effect on the official’s economic interests?

Materiality
Having identified the economic interests involved, and determined whether each interest is directly or indirectly involved in the decision at issue, it is necessary to identify the materiality standard appropriate to each economic interest.

Source of Income – For purposes of District decisions regarding the funding and implementation of the CSC Program, in which Director Schmidt’s economic interest in the CGF is only indirectly involved, the materially standard for an economic interest in a source of income that is a nonprofit entity is provided in Regulation 18705.3(b)(2).  The thresholds for materiality under this regulation vary with the size of the entity.  While we do not know the size of the CGF, Regulation 18705.3(b)(2)(F) provides that the financial effect of a governmental decision on small nonprofit organizations, with gross annual receipts of $100,000 or less, is material if it is reasonably foreseeable that:
“(i) The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $10,000 or more.
“(ii) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $2,500 or more.

“(iii) The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $10,000 or more.”
Director Schmidt should consult Regulation 18705.3(b)(2) to ensure that he identifies the materiality threshold actually appropriate to the CGF.

For purposes of District decisions regarding District grants, the materiality standard for a directly involved economic interest in a source of income is provided in Regulation 18705.3(a), which states: 

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114, Regulation 18329(c)(3).)


�  Our analysis is limited to the economic interests you have identified. 





