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July 29, 2011
Kim Holliday

P. O. Box 921
Guerneville, California 95446
Re:
Your Request for Advice


Our File No.  A-11-119
Dear Ms. Holliday:
This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  We base our advice on the facts presented.  The Commission does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71; Section 83114.)  Also, please note that we base our advice solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or agency restrictions on employees’ incompatible activities.  We advise you to consult your agency attorneys about the application of these laws or restrictions.

QUESTIONS

Do you have a disqualifying conflict of interest under the Act based on your membership on the Russian River Redevelopment Oversight Commission (the “Oversight Commission”), a local government agency that approves redevelopment funds for capital projects before the county board of supervisors votes to approve such funding, if you: 

 (1)  Serve without pay on the board of a grass roots nonprofit organization that seeks to improve the community by recommending capital projects for funding from redevelopment funds; or 
(2)  Petition the county to combine property on which your home is located with adjacent property for tax assessment and other purposes? 

CONCLUSIONS

(1)  No.  You have no economic interest in the organization on which you serve on the board of the nonprofit organization because you do not receive a salary.  


(2) You may petition the county regarding your property so long as any communications you make with county staff or officials in connection with your petition are made in your private capacity and not as a member of the Oversight Commission.  
FACTS

You serve as a member of the Oversight Commission, a government agency created by the Sonoma County Board of Supervisors.  The Oversight Commission approves the funding of capital projects with redevelopment funds before consideration by the Board of Supervisors.  The Board of Supervisors votes only on those projects that have been approved by the Oversight Commission.  Members of the Oversight Commission are elected to their positions and the commission must have three members who are owner-occupant/residential property owners.  You are one of these members.  The Oversight Commission is funded by property taxes and funds from other government agencies. 

The Sonoma County Community Development Commission (the “CDC”) is a local government agency that uses redevelopment funds to implement various projects, either by CDC itself or by third parties.  For example, the CDC successfully petitioned for funding to purchase land for use as public beach access.  Typically, CDC initiates a project and then turns it over to another local agency, such as a city’s or county’s Department of Parks and Recreation.   
You are also a board member of Friends of Rio Nido (“FRN”), a “grass roots” nonprofit organization that seeks to improve the community by, among other things, recommending capital projects to be funded by redevelopment funds.  FRN is incorporated in California and is awaiting an Internal Revenue Code Section 501(c)(3) designation from the Internal Revenue Service.  Once FRN has acquired 501(c)(3) status, it intends to petition The Oversight Commission for funding of capital projects in the Rio Nido community.  In our conversation of July 22nd, you stated that you do not receive a salary or expense reimbursement from FRN.

You own a vacant lot located adjacent to your home.  You purchased the lot to enjoy extra space between your house and neighboring houses.  You do not intend to develop this lot, which is very small (0.07 acres) and has steep terrain.  You would like to petition the county to combine this property with the property on which your home is located for tax assessment and other purposes.
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
Under the Act, a conflict of interest exists only when a public official has a financial interest in a particular governmental decision.  To determine whether a public official has a “conflict of interest” in a specific governmental decision, we employ a standard eight-step analysis outlined at subdivisions 1 through 8 of Regulation 18700(b).
Step One: Are you a “public official”?


As a member of the Oversight Commission, which is a local government agency, you are a public official under the Act. (Section 82048.)  Consequently, you may not make, participate in making, or otherwise use your official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests. (Regulations 18702.1-18702.4.)


Step Two: Will you be making, participating in making, or using your official position to influence a governmental decision?


Governmental Decisions by the Oversight Commission:  You will be making and participating in making a governmental decision when engaging in deliberations and voting on petitions for redevelopment funds. (Regulation 18702.1.)  
Governmental Decisions Involving Your Real Property:  Under your facts, you will not be making or participate in making any governmental decisions involving your property, so long as you appear before the agency in the same manner as any other member of the general public (Regulation 182702.4 (a)(2) and (b)(1).)  This exception would not apply, however, if you “act or purport to act on behalf of or as a representative of” your agency. (Regulation 18702.3(b).)
  
Because it does not appear that you will be making, participating in making or otherwise using your official position with the Oversight Commission to influence the county’s decision involving your property, we end our analysis of the county’s decision here and you do not have a conflict if interest with your petition to combine your properties, so long as your actions conform to those described above.

Step Three: What are your economic interests?


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:

· An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more. (Section 87103(a), Regulation 18703.1(a).)  An interest in a business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), Regulation 18703.1(b).) 
· An interest in real property in which a public official has a direct or indirect interest of $2,000 or more. (Section 87103(b), Regulation 18703.2.)
· Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision. (Section 87103(c), Regulation 18703.3.)
· Any source of gifts to the public official if the gifts aggregate to $420 or more within 12 months prior to the decision. (Section 87103(e), Regulation 18703.4.)
· A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also known as the “personal financial effects” rule. (Section 87103, Regulation 18703.5.)
A source-of-income economic interest is the only economic interest implicated by your facts.  Because you receive no salary or expense reimbursement for serving on the board of FRN, you receive no “income” from FRN.  Moreover, since FRN is a nonprofit and not a business entity, you do not have an interest as a director, officer, partner, trustee, employee, or holding a position of management in FRN as contemplated by Section 87103(d). 
Therefore, for disqualification purposes of the Act, you do not have a conflict of interest and you may participate in decisions of the Oversight Commission, so long as you do not use your position as a member of the Oversight Commission to influence the county’s decision, as described above. 
If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 








Zackery P. Morazzini







General Counsel

By:
Valentina Joyce








Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  Regulation 18702.3 sets forth different standards for determining whether an official is attempting to influence a decision by the official’s agency or by a different agency.  The standard we use is set forth in 


subdivision (a), which applies when the decision is within or before an official’s agency or an agency appointed by or subject to the budgetary control of his or her agency.  The county is not an agency subject to budgetary control of the Oversight Commission.  Therefore, this standard only applies to decisions before your agency.





