July 25, 2011
Thom Bogue
525 West Creekside Circle
Dixon, California 95620

Re:
Your Request for Advice


Our File No. A-11-126
Dear Mr. Bogue:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

Additionally, our advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090. 
QUESTION

As a city council member, may you participate in governmental decisions regarding proposed uses of city-owned real property located within 500 feet of your automotive repair business?  

CONCLUSION

Yes.  A city council decision involving the proposed uses of the property will not have a reasonably foreseeable material financial effect on your economic interests.
FACTS


You serve as a city council member for the City of Dixon.  You are the sole owner of an automotive repair/smog shop business located in the heart of downtown, across the street from and within 500 feet of a vacant lot owned by the city (the “City Property”).  The city council will be considering future uses for the City Property which is zoned for retail commercial use.  The property is currently used as a parking lot.  Proposed uses of the City Property include: (1) developing it as a downtown plaza and parking facility, (2) selling it to a bank for use as a branch office and (3) developing the property as mixed use apartments with commercial space on the lower level.  The most commonly heard suggestion from the public is the plaza parking idea.  You also state that the City Property cannot be used for another automotive repair business under existing law.  The only reason you can operate your business in this location is because you were “grandfathered in.”  
You operate your business on rented property (the “Premises”).  In our conversation of July 20, 2011, you stated that you do not have a lease and that you rent the Premises on a month-to-month basis.  You also stated that your rent has not been increased for four years and that your landlord has indicated he has no intention of increasing your rent in the future.  You feel you can rely on his assurances because the building is “in bad shape” and “falling apart” and the landlord has told you that any repairs or improvements on the Premises would have to be made by and paid for by you.  The landlord has also stated that if you should vacate the Premises, he would most likely level the lot and sell.        

The city council will be considering and voting on the proposed uses of the City Property.  You ask whether you may participate in these deliberations and decisions.
ANALYSIS


The Act’s conflict-of-interest rules prohibit a public official from making, participating in making, or using his or her official position in any way to influence a governmental decision in which the official knows, or has reason to know, that he or she has a “financial interest.”  (Section 87100.)  Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests.


Under the Act, a conflict of interest exists only when a public official has a financial interest in a particular governmental decision.  To determine whether a public official has a “conflict of interest” in a specific governmental decision, we employ a standard eight-step analysis outlined at subdivisions 1 through 8 of Regulation 18700(b).
Step One: Are you a “public official”?


As a city council member, you are a public official under the Act. (Section 82048.)  Consequently, you may not make, participate in making, or otherwise use your official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests. (Regulations 18702.1-18702.4.)


Step Two: Will you be making, participating in making, or using your official position to influence a governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.) 

A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.) 

A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.) 

Therefore, if you participate in city council discussions, vote on decisions, or attempt to influence any member of your agency involving the proposed uses of the City Property, you will be making, participating in making, or influencing governmental decisions.


Step Three: What are your economic interests?


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:
· An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more. (Section 87103(a), Regulation 18703.1(a).) 
· An interest in any business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management. (Section 87103(d), Regulation 18703.1(b).)

· An interest in real property in which a public official has a direct or indirect interest of $2,000 or more. (Section 87103(b), Regulation 18703.2.)
· Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision. (Section 87103(c), Regulation 18703.3.)
· Any source of gifts to the public official if the gifts aggregate to $420 or more within 12 months prior to the decision. (Section 87103(e), Regulation 18703.4.)
· A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also known as the “personal financial effects” rule. (Section 87103, Regulation 18703.5.)

Business Entity/Source of Income/Management Position:

You are the sole owner of your automotive repair business.  We assume that you have an investment of $2,000 or more in this business and that you receive $500 or more of income from it.  In addition, due to your ownership interest in the business, we assume that you have some position of management in the company.  Therefore, you have an economic interest in your business as a business entity, a source of income, and through your management position in the company.  
Real Property:
An “interest in real property” includes a leasehold owned directly or indirectly by a public official. (Section 82033.)  A leasehold interest does not, however, include the interest of a tenant in a periodic tenancy of one month or less. (Regulation 18233.)  You state that you rent the Premises on a month-to-month basis.  Under these facts, you do not have an economic interest in real property.
Step Four: Are your economic interests directly or indirectly involved in the decision?


To determine whether a governmental decision’s reasonably foreseeable financial effect on an economic interest is material or not, you first must determine whether the interest is directly or indirectly involved. (Regulation 18704(a).)  


For governmental decisions that affect business entities and sources of income, the standards set forth in Regulation 18704.1 apply. (Regulation 18704(a)(1).)  

A person, including business entities and sources of income, is directly involved in a decision before an official’s agency when that person, either directly or indirectly by an agent: 

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
 
“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1(a).)



If a public official’s economic interest is not directly involved in a government decision, it is indirectly involved. (Regulation 18704(a).)

Your business will not be initiating proceedings nor will it be a named party in, or the subject of proceedings involving the City Property.  Therefore, your business is indirectly involved.
Steps Five and Six: Will there be a reasonably foreseeable material financial effect on your economic interests?

A conflict of interest may arise only when the reasonably foreseeable effect of a governmental decision on a public official’s economic interest is material. (Regulation 18700(a).) 
Once a public official has determined the materiality standards applicable to each of his or her economic interests, the next step is determining whether it is “reasonably foreseeable” that the standard will be met.  A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards will be met as a result of the governmental decision. (Regulation l8706(a).)  An effect need not be certain to 
be considered “reasonably foreseeable,” but it must be more than a mere possibility. (In re Thorner (1975) 1 FPPC Ops. 198.)


Whether the financial effect of a governmental decision on an indirectly involved business entity is material or not depends upon the type and size of business entity involved. (Regulation 18705.1(c)(1) - (4).)
  Based on your facts, we assume that your business is a small business that is not publicly traded.  Regulation 18705.1(c)(4) applies to small business entities. It provides that a financial effect is considered material if: 

“(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,
 
“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,
 
“(C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.”

You state that an argument can be made that if a business were to occupy the City Property, it could create a bigger draw of people which could increase exposure of your business.  However, you say this cannot happen because (1) your business is located in the heart of downtown and a business cannot receive any more exposure than this location already provides, (2) your business is located next door to the most popular restaurant in Dixon, and (3) most of the town’s main events, which typically draw between 25% and 50% of the town’s population, occur “right outside” your door.  Therefore, it is unlikely that the proposed uses of the City Property will have any effect on the gross revenues, expense or asset value of your business.  Based on these facts, a governmental decision involving uses of the City Property would not have a foreseeable material financial effect on your business because the effect, if any, will not meet the above thresholds.  Therefore, you may participate in decisions regarding the proposed uses of the City Property.
Steps Seven and Eight: “Public Generally” and “Legally Required Participation” Exceptions. 


Even if a material financial effect on a public official’s economic interest is reasonably foreseeable, he or she still may not be disqualified if the financial effect of the governmental decision on the public official’s economic interest is indistinguishable from its effect on the public generally (Section 87103, Regulations 18700(b)(7) and 18707(a)), or if the official is legally required to participate (Section 87103; Regulation 18708).  Because you do not have a disqualifying conflict of interest, we need not consider these exceptions.

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�   When a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply. 








�  The materiality standard for a source of income that is a business entity that is indirectly involved is the same as the materiality standard for a business entity. (Regulation 18705.3(b)(1).)





