August 19, 2011
Wes White
Commissioner

Crescent City Harbor District 
PO Box 129

Crescent City, CA 95531

Re:
Your Request for Informal Assistance 

Our File No.  I-11-128
Dear Mr. White:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented.  The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because your questions are general in nature, we are treating your request as one for informal assistance.

Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other laws that may apply such as Government Code Section 1090 or common law conflict of interest.  We urge you to consult your agency’s counsel to determine if any other laws may apply.  

QUESTIONS

Considering your board position with the Crescent City Harbor District, does the Act prohibit your private employer, Hambro Forest Products, or its wholly owned subsidiary from (1) bidding on a public works project before the district in which the business entity or its subsidiary is identified as the primary contractor or as a subcontractor or (2) working under a contract between the district and the business entity or its subsidiary for the demolition and disposal of abandoned and derelict boats.
CONCLUSION


While the Act does not prohibit your private employer, Hambro Forest Products, or its subsidiary from bidding on a public works project before the Crescent City Harbor District or performing work under a contract with the district,
 your economic interests in these business entities are directly involved in these decisions, and the financial effect of these decisions on your economic interests in the entities is presumed to be material.  Accordingly, you may not make, participate in making, or influence the decisions unless you can (1) rebut the presumption of materiality by showing that it is not reasonably foreseeable the decisions will have any financial effect on your economic interests in these business entities and (2) determine that there will be no reasonably foreseeable material financial effects on any other economic interest you may have. 
FACTS


You became a member of the Crescent City Harbor District on February 15, 2011.  Since January 1, 2008, you have also been employed by the Hambro Waste Solutions Group, a for-profit corporation.  On May 1, 2011, you were hired as the Chief Executive Officer of Hambro Forest Products.  Hambro Forests Products, also a for-profit corporation, wholly owns multiple subsidiaries including Hambro Waste Solutions Group and Snoozie Savings, which is a heavy-equipment and trucking services supplier. You own less than one percent of the shares of Hambro Forest Products.    

The Crescent City Harbor District will be accepting bids on multiple public works projects.  Hambro Forest Products or its subsidiaries may take part in future bids as either the identified contractor or an indentified subcontractor.  In addition, the Crescent City Harbor District has contracted with Snoozie Savings for the demolition and disposal of abandoned and derelict boats for at least the past five years.  Snoozie Savings would like to continue providing these services in the future.   
ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in any given governmental decision.

Step One: Are you a “public official?”
The Act’s conflict-of- interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  As a member of the Crescent City Harbor District Board of Commissioners, you are a public official within the meaning of the Act.

Step Two: Are you making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  You would be making, participating in making, or influencing a governmental decision when taking part in district decisions as a commissioner of the Crescent City Harbor District.  

Step Three: What are your economic interests?
Of the economic interests recognized under the Act
, those interests that may be implicated by your account of the facts are the following:

Business Entity – A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more, or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(a) and (d); Regulation 18703.1(a) and (b).)  
Source of Income – A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within the 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)  “Income” is defined to include a pro rata share of the income of any business entity or trust in which the official (or his or her spouse) owns directly, indirectly, or beneficially, a 10-percent or greater interest.  (Section 82030(a).)
Personal Finances – A public official has an economic interest in his or her personal finances, including those of his or her immediate family.  This is known as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
Hambro Forest Products: From the facts you have provided, you are an employee and chief executive officer of Hambro Forest Products.  As an employee and officer of this business, you have an economic interest in the business as a business entity pursuant to Section 87103(d).  In addition to your economic interest in Hambro Forest Products, you also have an economic interest in the business as a source of income assuming you have received income from the business of $500 or more in the 12 months prior to the governmental decision.  (Section 87103(c).)  

Subsidiaries of Hambro Forest Products: You have stated that Hambro Forests Products wholly owns several subsidiary companies including Hambro Waste Solutions Group and Snoozie Savings.  Under Regulation 18703.1(c) and 18703.3(a)(2), an official also, has an economic interest in any business entity which is a parent or subsidiary of, or is otherwise related to, a business in which the official has an economic interest as either a business entity or a source of income.  As wholly owned subsidiaries, you also have an economic interest in each subsidiary of Hambro Forest Products. (See Section 18703.1(d) for definition of “parent-subsidiary relationship” and “otherwise related business entity.”)
Personal Finances: A public official always has an economic interest in his or her personal finances.  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.  (Section 87103; Regulation 18703.5.) 
Step Four: Are your economic interests directly or indirectly involved in the decision?

Regulation 18704.1(a) states that a business entity or source of income is directly involved in a decision before the official’s agency when that business entity or source of income, either directly or by an agent:
 
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
 

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” 
 
Business entities and sources of income that are not directly involved in governmental decisions are regarded as indirectly involved.  (Regulations 18704.1(b), 18705.1(a)(2), and Regulation 18705.3(b).)
You have broadly sought advice regarding your involvement in governmental decisions involving (1) public works projects in which Hambro Forest Products or a wholly owned subsidiary is identified as the primary contractor or a subcontractor and (2) contracts between the Crescent City Harbor District and a subsidiary of Hambro Forest Products for the demolition and disposal of abandoned and derelict boats.  While you have not identified any specific decision pending before the Crescent City Harbor District, generally, Hambro Forest Products or its respective subsidiary would be directly involved in these decisions.   
As for your economic interest in your personal finances, if facts suggest any financial effect on your personal finances, your economic interest in your personal finances is deemed to be directly involved in the governmental decision. (Regulation 18704.5.)
Steps Five and Six: Will there be a reasonably foreseeable material financial effect on your economic interests?  
Materiality

Having identified the economic interests involved, and determined whether each interest is directly or indirectly involved in the decision at issue, it is necessary to identify the materiality standard appropriate to each economic interest.  
For economic interests in business entities directly involved in a decision, including business entities that are a source of income to an official, the materiality standard is given at Regulation 18705.1(b), which states, “the financial effects of a government decision on a business entity which is directly involved in the government decision is presumed to be material.”  This presumption of materiality may be rebutted only by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the business entity.  However, the size of the financial effect does not matter.  If there is any financial effect at all, even “one-penny,” that effect is presumed to be “material.”  
Effects on an official’s personal finances are material as stated in Regulation 18705.5(a), which provides: 

“A reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $250 in any 12-month period.  When determining whether a governmental decision has a material financial effect on a public official’s economic interest in his or her personal finances, neither a financial effect on the value of real property owned directly or indirectly by the official, nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has a direct or indirect investment interest shall be considered.” 
Foreseeability
Once a public official has determined the materiality standard applicable to each of his or her economic interests, the next step is determining whether it is “reasonably foreseeable” that the standard will be met.  A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards will be met as a result of the governmental decision.  (Regulation 18706(a).)  However, an effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.) 


Ultimately, whether a material financial effect is foreseeable at the time a decision is made depends on facts and circumstances peculiar to each case.  (In re Thorner, supra, at 198.)  Because the Commission does not act as a finder of fact in providing advice (In re Oglesby, supra, at 71), the foreseeability of a particular financial effect is a determination that must be left, in most instances, to the informed judgment of the public official.
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3.) 


	� Again, we urge you to consult your agency’s counsel regarding any other laws that may apply including, but not limited to, Government Code Section 1090. 


	�  Our analysis is limited to the economic interests you have identified.





