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November 5, 2015 

 

Jesse D. Gutierrez 

Broker/Owner CalBRE #0117448 

Vision Real Estate Group 

716 Laurel Street, Suite 1 

San Carlos, CA 94070 

 

Re: Your Request for Advice 

 Our File No. A-15-156 

 

Dear Mr. Gutierrez: 

 

This letter responds to your request for advice regarding the conflict of interest provisions of 

the Political Reform Act (the “Act”).
1
 Please note that we are only providing advice under the 

conflict of interest provisions of the Act and not under other general conflict of interest prohibitions 

such as common law conflict of interest or Section 1090. Moreover, we base this letter on the facts 

presented. The Fair Political Practices Commission does not act as a finder of fact when it renders 

advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)   

 

QUESTION 

 

Do the Act’s conflict of interest provisions prohibit you from taking part in decisions 

regarding infill projects located within 500 feet of property your company is currently subleasing to 

another company and more than 1,000 feet from your company’s current location?  

 

CONCLUSION 

  

Considering the small scale of both infill projects and their consistency with the existing 

neighborhood, neither proposed project appears to have a reasonably foreseeable material effect on 

your interests in your business, the leased property, or the company subleasing the leased property. 

Barring additional facts, the Act does not prohibit you from taking part in the decisions regarding 

the infill projects.  

 

FACTS 

 

 You are a planning commissioner with the City of San Carlos. The planning commission has 

received applications for two infill projects (530 Walnut Avenue and 545 Walnut Avenue) near 

commercial property leased by your company, which you are currently subleasing to another tenant, 

                                                           

 
1
  The Political Reform Act is contained in Government Code Sections 81000 through 91014. All statutory 

references are to the Government Code, unless otherwise indicated. The regulations of the Fair Political Practices 

Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations. All 

regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated. 
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and your current office. Your corporation, Finisterra Financial, Inc., is as California S Corporation 

and you own all shares in the corporation. Finisterra was established in 2003 and is a real estate 

brokerage. It formerly operated under the name RE/MAX Vision Real Estate and is currently 

operated under the name Vision Real Estate Group. Property leased by Finisterra at 530 El Camino 

Real, from Figone Properties, was the former location of RE/MAX Vision Real Estate. However, 

Finisterra has since subleased the location to Lawyers Title Company, terminated its franchise 

agreement with RE/MAX, and relocated the brokerage to 716 Laurel Street, which is more than 

1,000 feet from the infill projects.
2
  

 

Lawyers Title Company is a subsidiary of Fidelity National Financial, Inc., a family of 

companies that “collectively represents the largest title insurance and escrow services company in 

the world.” Finisterra’s lease provides two options that it may exercise extending the lease until 

2023. The sublease with Lawyers Title Company provides for an initial term until 2018 and an 

option for Lawyers Title Company to extend the term until 2023. Finisterra’s rental rate through 

2023 has been established in its lease with Figone Properties. Lawyers Title Company’s rental rate 

through 2023 has been established in the sublease. 

 

530 Walnut Avenue is just over 500 feet from 530 El Camino Real. The application for this 

project proposes replacing a single-family home with a 9-unit apartment complex with ten parking 

places.   

 

545 Walnut Avenue is just under 500 feet from 530 El Camino Real. The application for this 

project proposes replacing three existing apartment units with a mixed-use project consisting of a 

multistory building with approximately 1,000 square feet of commercial space and nine apartment 

units with 12 covered parking spaces.  

 

Walnut Avenue divides a Mixed-Use Zoning District and a Multi-Family Zoning District. 

The neighborhood consists of a mix of uses including several single-family homes, multi-unit 

apartments, a dentist office, and the headquarters for the San Mateo County Transit District. Walnut 

Avenue intersects San Carlos Avenue, a main thoroughfare through the city, and is close walking 

distance to downtown shops and restaurants. El Camino Real is two blocks from Walnut Avenue. 

 

ANALYSIS 

 

Section 87100 prohibits any public official from making, participating in making, or using 

his or her position to influence a governmental decision in which the official has a financial interest. 

(Section 87103.) A conflict of interest may arise only when the reasonably foreseeable financial 

effect of a governmental decision on a public official’s interests is material. Different standards 

apply to determine whether a reasonably foreseeable financial effect on an interest will be material 

depending on the nature of the interest. Interests from which a conflict of interest may arise are 

defined in Section 87103. Interests implicated by your account of the facts are the following: 

                                                           
2
 While you have not provided any information regarding the lease or ownership of 716 Laurel Avenue, you 

may also have an interest in this property. However, to the extent that you have a leasehold interest in the property, we 

find no reasonably foreseeable effect on the interest for the same reasons we find no reasonable foreseeable effect on 

your leasehold interest in 530 El Camino Real. (Regulation 18702.2(b).) To the extent that you own the property, we 

find no reasonably foreseeable effect on the income producing potential or market value of the property for the same 

reasons we find no foreseeable effect on you interest in Finisterra. (Regulation 18702.2(a)(8) and (12).)    
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 Finisterra:  Under Section 87103(a) and (d), an official has an interest in any business 

entity in which the official has an investment of $2,000 or more. An official also has an 

interest in any source of income aggregating $500 or more within 12 months prior to the 

time when the decision is made. (Section 87103(c).) As the sole owner of the real estate 

brokerage, you have an interest in Finisterra as a business entity. You also have an 

interest in Finisterra as a source of income.
3
  

  

 Lawyers Title Company: Under Section 82030(a), if a public official owns a 10-percent 

or greater interest in a business, a source of income to that business is also a source of 

income to the public official. As the sole owner of Finisterra, you have an interest in 

Lawyers Title Company as a source of income resulting from the rent received for the 

lease of 530 El Camino Real. (Section 87103(c).)   

 

 530 El Camino Real: An “interest in real property” includes “any leasehold, beneficial 

or ownership interest or an option to acquire such an interest in real property located in 

the jurisdiction owned directly, indirectly or beneficially by the public official, or other 

filer, or his or her immediate family if the fair market value of the interest is two 

thousand dollars ($2,000) or more.” (Section 82033.)
4
 This includes the pro rata share of 

any interest in real property of any business entity in which the official has a 10-percent 

or greater interest. (Ibid.) As the sole owner of Finisterra, which has an interest in its 

lease with Figone with a value exceeding $2,000, you have a real property interest 530 

El Camino Real. (Section 87103(b).)  

 

Foreseeability  

 

 Generally, a financial effect is presumed to be reasonably foreseeable if the interest is a 

named party in, or the subject of, a governmental decision before the official or the official’s 

agency. (Regulation 18701(a).) A financial interest is the subject of a proceeding if the decision 

involves the issuance, renewal, approval, denial or revocation of any license, permit, or other 

entitlement to, or contract with, the financial interest, and includes any governmental decision 

affecting a real property financial interest as described in Regulation 18702.2(a)(1)-(6).  

 

Based upon the facts provided, none of your interest will be explicitly involved in decisions 

regarding either of the infill projects. Because your interests are “not explicitly involved” in the 

decisions, a financial effect is reasonably foreseeable if the effect can be recognized as a realistic 

possibility and more than hypothetical or theoretical. A financial effect need not be likely to be 

considered reasonably foreseeable. (Regulation 18701(b).) 

 

                                                           
3
 We note that you also have a potential interest in any customer of Finisterra as a sources of income (Section 

87030) as well as interests in any sources of commission income received for services rendered as a broker, agent, or 

sales person as a real estate broker (See Regulation 18700.1.) To the extent that there may be a reasonably foreseeable 

material effect on any customer of Finisterra or source of commission income, the conclusions reached in the letter do 

not apply. If a customer of Finisterra or source of commission income is implicated by the decision you will need to 

seek additional advice.   

 
4
 An interest in real property does not include a periodic tenancy of one month or less. (Regulation 18233.) 
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Materiality  

 

A conflict of interest may arise only when the reasonably foreseeable impact of a 

governmental decision on a public official’s interests is material. (Regulation  18700(a).) Different 

standards apply to determine whether a reasonably foreseeable financial effect on an interest will be 

material depending on the nature of the interest. 

 

Finisterra and Lawyers Title Company: A reasonably foreseeable effect on an interest in a 

business entity, including any business entity that is a source income, not explicitly involved in the 

decision is material “if a prudent person with sufficient information would find it is reasonably 

foreseeable that the decision’s financial effect would contribute to a change in the price of the 

business entity’s publicly traded stock, or the value of a privately-held business entity.” Examples 

of decisions with material effects include decisions that: 

 

 Authorize, prohibit, regulate, or establish conditions for an activity in which the business 

is engaged. 

 

 Increase or decrease competition for the business. 

 

 Increase or decrease the need for the products or services supplied by the business. 

 

 Improve the surrounding neighborhood in a manner that may affect the amount of 

business the business receives.  

 

 Decide a location of a major development, entertainment facility, or project, which 

would increase or decrease the amount of business the business receives. 

 

 Increase or decrease the tax burden, debt, or financial or legal liability of the business. 

(Regulation 18702.1(b).)    

 

In this case, neither infill project is of the size or scope that would have far-reaching 

financial effects. Both projects replace existing residential units, including an existing three-unit 

apartment complex, and are consistent with comparable properties within the neighborhood, which 

already includes a mix of small apartment complexes and other commercial properties. Combined, 

the projects will result in just 14 additional housing units and approximately 1000 square feet of 

commercial space. Moreover, neither Finisterra nor Lawyers Title Company is a retail business and 

neither appears to rely heavily on foot-traffic. It is unlikely that the projects will significantly affect 

customer accessibility or the amount of business either business receives. For these reasons, we find 

that decisions regarding the projects will not have a reasonably foreseeable material on either your 

interest in Finisterra or Lawyers Title Company. 

 

530 El Camino Real: For a real property interest in a lease, current Regulation 18705.2(b) 

states, with limited exceptions, that the “reasonably foreseeable financial effects of a governmental 

decision on any real property in which a governmental official has a leasehold financial interest is 

material” if the decision will: 
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“(1) Change the termination date of the lease;  

 

“(2) Increase or decrease the potential rental value of the property;  

 

“(3) Increase or decrease the rental value of the property, and the official has 

a right to sublease the property;  

 

“(4) Change the official’s actual or legally allowable use of the real property;  

 

“(5) Impact the official’s use and enjoyment of the real property.”   

 

Once again considering the small scale of both infill projects and their consistency with the 

existing neighborhood, there is no reason to believe either project will have a reasonably 

foreseeable material effect on your leasehold interest in 530 El Camino Real.  

 

If you have other questions on this matter, please contact me at (916) 322-5660. 

 

        Sincerely,  

 

        Hyla P. Wagner 

General Counsel  

 

 

        /s/ 

 

By: Brian G. Lau 

        Senior Counsel, Legal Division 

 

BGL:jgl 

 
 


