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INTRODUCTION 

 

 A recall effort has been initiated against Senator Josh Newman. Currently, petitions are 

circulating and recall proponents have until October 16, 2017 to gather the requisite 63,592 petition 

signatures to qualify for a special recall election.1  

On June 12, 2017, Richard R. Rios, Esq. of Olson, Hagel & Fishburn mailed a letter to the 

Commission requesting a determination of law to reverse the agency’s interpretation that the 

restriction on contributions between state candidates contained in Government Code section 853052 

imposes a $4,400 limit on the amount that a state candidate may contribute to a recall committee 

controlled by another state candidate. The request was made on behalf of the Senate Democratic 

Caucus. 

 Executive Director Erin V. Peth treated Mr. Rios’s correspondence as a request for a 

Commission opinion which she denied because the question raised is covered by Commission 

regulations. Executive Director Peth articulated that “the Commission has consistently concluded 

that contributions made by other state elected officials to a state candidate’s controlled recall 

committee are subject to the $4,400 limit on contributions between state candidates.” She concluded 

that this has been the Commission’s legal interpretation of the pertinent statutes since 2003 when 

the Commission approved the Fact Sheet on Recall Elections.  

 On June 28, 2017, Mr. Rios wrote the Commission again requesting a Commission opinion 

as well as a regulation regarding staff interpretation of Sections 85305 and 85315. Mr. Rios also 

emailed the Commission with an opinion by the Legislative Counsel Bureau at the behest of 

Senator de León. The opinion regards contribution limits in recall elections and concludes 

contributions by a state candidate to a recall committee controlled by another state candidate should 

not be subject to the $4,400 limit on contributions between state candidates. 

                                                 
1  See http://www.ocregister.com/2017/06/02/sen-josh-newman-recall-gains-traction. 

 2  Unless otherwise indicated, all further statutory references are to this code.    

http://www.ocregister.com/2017/06/02/sen-josh-newman-recall-gains-traction
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QUESTION  

 May Members of the Senate Democratic Caucus transfer unlimited sums to a recall 

committee controlled by Senator Newman? 

 

BACKGROUND 

 

 The following background on the inter-candidate transfer and recall provisions can inform 

the Commission’s consideration of this issue.  

 

Proposition 9 (June 4, 1974 primary election ballot, approved): 

 

Proposition 9 created the Commission and enacted the Political Reform Act. Original 

Section 81002 stated in pertinent part:  

 

The people enact this title to accomplish the following purposes:  

[¶] … [¶] 

(b) The amounts that may be expended in statewide elections should be limited in 

order that the importance of money in such elections may be reduced;  

[¶] … [¶] 

(f)  Laws and practices unfairly favor incumbents should be abolished in order that 

elections may be conducted more fairly. 

 

Proposition 73 (June 7, 1988 primary election ballot, approved): 

 

This proposition prohibited transfer of funds between state candidates (and their candidate-

controlled committees). It also limited the amount that an individual could contribute annually to a 

candidate for public office to $1,000 from each person, $2,500 from each political committee, and 

$5,000 from a political party and each “broad based political committee.” 

 

Several of the provisions, including the prohibition of transferring funds, were challenged as 

unconstitutional in federal court. The Court ruled that inter-candidate transfer ban in Proposition 73 

violated the First Amendment. (See Serv. Employees Int'l Union AFL-CIO v. FPPC, 747 F. Supp. 

580, 593-94. (E.D. Cal. 1990).) However, portions of the proposition survived constitutional 

challenge and remain in effect, such as the one-bank account per election rule (Section 85201).  

 

Proposition 208 (Nov. 5, 1996 general election ballot, approved): 

 

This proposition again prohibited transfer of funds between candidates. It also limited 

contributors to $250 per legislative candidate and $1,000 per statewide candidate. It passed at the 

general election but was later enjoined by a judge for the Eastern District of California.  
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Several provisions of the proposition were challenged as unconstitutional in federal court. 

The Court found that the contribution limits imposed by the initiative were not narrowly drawn to 

achieve the legitimate state interest of preventing corruption or the appearance of corruption. (See 

California Profile Council PAC v. Scully, 989 F. Supp. 1282 (1998).) After the adoption of 

Proposition 34, which repealed many of the provisions of Proposition 208, the Court dismissed the 

action. 

 

Proposition 34 (Nov. 7, 2000 general election ballot, approved): 

 

The Legislature voted to put Proposition 34 on the ballot to cure the First Amendment issues 

with Proposition 208.3 The initiative is also known as the Campaign Contributions and Spending 

Limits Act of 2000. Proposition 34 limited the amount of money individuals and other entities can 

contribute to candidates for the Legislature and for statewide elective offices. It also limited 

campaign fund transfers between state candidates and regulated use of surplus funds. 

 

The Proposition replaced the contribution limits of Proposition 208 with limits that were 

generally higher. As enacted by Proposition 34, the election limits on contributions were $3,000 to 

a state legislative candidate, $5,000 to a statewide candidate other than governor, and $20,000 to 

candidates for governor. For 2017-18, those limits are $4,400, $7,300 and $29,200, as adjusted for 

cost of living changes. Specifically, Proposition 34 repealed and enacted much of Chapter 5, 

entitled “Limitations on Contributions” (Sections 85100-85802), including the legislative 

contribution limit in Section 85301(a). 

 

Section 85301(a) – Legislative Contribution Limits: 

 

(a)  A person, other than a small contributor committee or political party committee, 

may not make to any candidate for elective state office other than a candidate 

for statewide elective office, and a candidate for elective state office other than 

a candidate for statewide elective office may not accept from a person, any 

contribution totaling more than three thousand dollars ($3,000) per election.4 

 

Legislative leaders in the Senate and the Assembly have historically raised funds to support 

candidates of their party in important races. Section 85305, created by Proposition 34, was intended 

to limit the movement of campaign funds between state candidates. As such, the measure repealed a 

provision of Proposition 208 that banned transfer of funds from a state or local candidate or 

officeholder to any other candidate. In lieu of the ban, it established limits on such transfers from 

state candidates. The $4,400 inter-candidate transfer restriction applies to contributions made by 

any state candidate to a committee controlled by another state candidate.  

 

 

                                                 
3
  See Legislative Counsel’s Digest, SB 1223 Proposed Conference Report, at pp. 1-2 (Cal. 2000).  

4
  Adjusted biennially by the Act’s “cost of living” escalator. The contribution limit of Sections 85301(a) and 

85305 is presently $4,400. 
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Section 85305 – Restrictions on Contributions between State Candidates: 

 

A candidate for elective state office or committee controlled by that candidate 

may not make any contribution to any other candidate for elective state office 

in excess of the limits set forth in subdivision (a) of Section 85301. 

 

Because Proposition 34 established effective contribution limits for state candidates for the 

first time, the statute included other complementary provisions. For example, it provided that an 

elected state officer who is the subject of a civil or criminal lawsuit may establish a legal defense 

fund and receive contributions not subject to the limits. (Section 85304.) Similarly, it provided that 

an elected state officer who is the subject of a recall may establish a committee to defend against 

the recall and receive contributions not subject to the limits. (Section 85315.) 

 

Section 85304 – Legal Defense Fund: 

 

 Proposition 34 expressly provides that the Act’s contribution limits do not apply to a legal 

defense fund committee established by an elected state officer to defray attorney’s fees and other 

related legal costs.  

 

(a)  A candidate for elective state office or an elected state officer may establish a 

separate account to defray attorney’s fees and other related legal costs incurred 

for the candidate’s or officer’s legal defense if the candidate or officer is subject 

to one or more civil or criminal proceedings or administrative proceedings 

arising directly out of the conduct of an election campaign, the electoral 

process, or the performance of the officer’s governmental activities and duties. 

These funds may be used only to defray those attorney fees and other related 

legal costs. 

 

(b)  A candidate may receive contributions to this account that are not subject to 

the contribution limits set forth in this article. However, all contributions shall 

be reported in a manner prescribed by the commission. (Emphasis added.) 

 

Section 85315 – Elected State Officer Recall Committees: 

 

 Proposition 34 expressly provides that the Act’s contribution limits do not apply to a 

committee established by an elected state officer to oppose a recall.5 Section 85315 states:  

 

(a) Notwithstanding any other provision of this chapter, an elected state officer may 

establish a committee to oppose the qualification of a recall measure, and the 

recall election. This committee may be established when the elected state 

officer receives a notice of intent to recall pursuant to Section 11021 of the 

                                                 
5
 Section 82043 includes recalls within the definition of “measure,” and therefore, the FPPC’s interpretation 

has proceeded under that framework.   
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Elections Code. An elected state officer may accept campaign contributions to 

oppose the qualification of a recall measure, and if qualification is successful, 

the recall election, without regard to the campaign contributions limits set forth 

in this chapter. The voluntary expenditure limits do not apply to expenditures 

made to oppose the qualification of a recall measure or to oppose the recall 

election.” 

 

Regulation 18535. Restrictions on Contributions Between State Candidates (operative August 19, 

2002): 

 

Questions arose concerning the application of Section 85305’s inter-candidate transfer limit, 

including (1) whether the limit amount was $3,000 across-the-board, or whether it was $3,000, 

$5,000 and $20,000; (2) to which committees the limit applied; (3) when Section 85305 took effect; 

and (4) whether the limit applied to contributions made by legislative candidates to statewide 

candidates.  

 

For example, campaign treasurer Jan Wasson questioned whether proposition 34 permitted a 

pre-2001 candidate committee to accept unlimited contributions from candidates for elective state 

office and whether a candidate for elective state office may make unlimited contributions to a 

candidate for statewide office. Campaign attorney Tony Miller interpreted Section 85305 to mean 

that the limit on contributions between state candidates should be $3,000, $5,000, or $20,000, 

depending on the recipient of the contribution.   

 

In the Wasson Advice Letter, No. I-02-048, staff concluded that “Section 85305 limits the 

making of contributions by state candidates to other state candidates, not the acceptance. Under 

Section 85305, other candidates for elective state office may not make contributions to any other 

candidate for elective state office more than the $3,000 limit set forth in Section 85301(a). Though 

Section 85305 does not prohibit a pre-Proposition 34 committee from accepting such contributions, 

it generally prohibits other candidates for elective state office from making contributions to the 

committee in excess of $3,000.” (Emphasis added.) Under Section 85305, a committee controlled 

by a legislative candidate, whether pre-or post-Proposition 34, may not contribute to any other 

candidate for elective state office more than $3,000 per election. 

 

To clarify the interpretation of Section 85305, the Commission considered and adopted 

Regulation 18535. Regulation 18535 provides that Section 85305’s limit on contributions between 

state candidates incorporates the $3,000 monetary limit of section 85301(a) and includes no other 

limit. The regulation states that Section 85305 prohibits a legislative candidate and his or her 

controlled committees, whether pre-2001 or post-2001, from contributing to a statewide candidate 

more than $3,000 [now $4,400]. And significantly, the regulation states that the limit on 

contributions between state candidates applies to the aggregate total of contributions made from the 

personal funds of a state candidate and contributions made by any committees controlled by that 

candidate, to any committees controlled by another state candidate.6  

                                                 
6 See Attachment A, July 26, 2002 staff memo supporting adoption of Regulation 18535.  
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Since the adoption of Regulation 18535, the FPPC has consistently interpreted the inter-

candidate transfer limit, currently $4,400, to apply to a contribution from one state legislator to 

another state legislator, whether that contribution be to the legislator’s election committee, recall 

committee, legal defense fund, or candidate-controlled ballot measure committee.   

 

Regulation 18535 provides in part as follows: 

 

(a)  Under Government Code section 85305, a candidate for elective state office, as 

defined in Government Code section 82024, and any committee(s) controlled 

by that candidate may not make any contribution to any other candidate for 

elective state office in excess of $3,000 per election. This amount is adjusted 

for inflation in January of every odd-numbered year, pursuant to Government 

Code section 83124 and implementing regulations, and is $3,000 in 2002. 

 

(b) The $3,000 limit of Government Code section 85305, as adjusted for inflation, 

applies to contributions made by officeholders or candidates for Governor, 

other statewide elective offices, the Legislature, and the Board of 

Administration of the Public Employees’ Retirement System, and their 

committee(s), to other candidates for elective state office… 

 

(c) The restrictions of Government Code section 85305 on contributions made by 

one candidate for elective state office to another apply to the aggregate total of 

contributions made from the personal funds or assets of the candidate and 

contributions made by all committees controlled by that candidate, as defined 

in Government Code section 82016 and 2 Cal. Code Regs. Section 18217. 

 

(d) The restrictions of Government Code Section 85305 on contributions made by 

one candidate for elective state office to another apply to all contributions made 

from, and all contributions made to, any committees controlled by a candidate 

for elective state office, including committees formed for a pre-2001 election… 

 

Fact Sheet on Recall Elections: 

 

 The FPPC has had a fact sheet on recall elections available since 1999.7 It has been 

presented to and approved by the Commission several times. The question about recalls and the 

inter-candidate transfer limit has remained consistent since 2003 and reflects the FPPC’s current 

position on the issue.  

 

                                                 
7 The most recent recall election fact sheet can be accessed using the following URL: 

http://www.fppc.ca.gov/content/dam/fppc/NS-Documents/TAD/Campaign%20Documents/Recall_Elections.pdf.  

http://www.fppc.ca.gov/content/dam/fppc/NS-Documents/TAD/Campaign%20Documents/Recall_Elections.pdf
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• March 2003. The March 2003 fact sheet updated a 1999 version on recall elections. 

The revised fact sheet included statutory changes made to the Act by Proposition 34. 

An updated fact sheet was proposed for adoption at the July 2003 meeting. 

 

• Adopted July 2003. The July 2003 fact sheet merged the March 2003 fact sheet 

with new questions and issues concerning Regulation 18531.5 and the Gray Davis 

recall.8 Question 19 inquires: “Are contributions made by other elected officials to 

the target candidate or to a replacement candidate’s controlled recall committee 

subject to limits?” It answers: “Yes. Contributions from candidates (and 

officeholders) for elective state office (and their controlled committees) may not 

make contributions to any committees controlled by other candidates in excess of 

$3,200, including a ballot measure committee. (Section 85305; Regulation 18535.)”9 

 

• Adopted April 28, 2008, updated March 2011. Despite the fact sheet receiving an 

update five years later, Question 19 was carried over verbatim.  

 

• Fact Sheet on Recall Elections currently on FPPC website.  Question 19 remains 

the same for all intents and purposes. It currently reads: 

 
19. Q. Are contributions made by other elected officials to the target 

candidate or to a replacement candidate’s controlled committee subject to 

limits?  

 

Yes. Under the Act’s provisions restricting transfers of funds between state 

candidates, state candidates and officeholders (and their controlled 

committees) may not make contributions in excess of the contribution limit 

in Section 85301(a) ($4,400 for 2017-18) to any committees controlled by 

other state candidates, including a state candidate’s controlled committee 

supporting or opposing a recall. (Section 85305; Regulation 18535; 

Johnson Advice Letter, No. A-08-032.)  

 

The FPPC has also repeatedly published the existing interpretation of the transfer 

restrictions in another fact sheet (updated every two years). Under the ancillary information about 

Legal Defense Funds, Recall Elections and Ballot Measure committees, the longstanding 

Contribution Limits Fact Sheet summarizes Section 85305 as follows: 

 

Contributions from State Candidates and Officeholders. 

A state candidate or state officeholder may not contribute more than $4,400 

to a committee controlled by another state candidate or state officeholder 

(including a state or local election committee, legal defense fund, 

                                                 
8
 The introductory paragraph and questions 23-27 of the revised fact sheet were essentially unchanged from 

the March 2003 fact sheet. 
9 See Attachment B, July 28, 2003 staff memorandum supporting adoption of Recall Election Fact Sheet. 
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officeholder account, recall committee, or ballot measure committee). This 

limit applies on a per election basis and includes, in the aggregate, 

contributions made from the candidate’s or officeholder’s personal funds 

and from campaign funds. (Section 85305; Regulation 18535.) 

 

Regulation 18531.5. Recall Elections (operative August 14, 2003): 

 

 This regulation implements Section 85315.10 The primary aspects of the regulation are as 

follows: 

  

1.   The contribution limits of the Act do not apply to contributions accepted by the target 

elected officer into a committee established to oppose the recall. Similarly, the 

expenditure limits do not apply to expenditures made by the target to oppose the recall. 

(Regulation 18531.5(b)(1).) 

 

2.   Committees primarily formed to support or oppose a recall are ballot measure 

committees not subject to the Act’s contribution limits. (Regulation 18531.5(b)(3).)  

 

Denham Recall Advice  (April 11, 2008): 

 

In another instance when control of the Senate majority was in play, the Democratic Senate 

President Pro Tem Don Perata initiated a recall against Republican legislator Jeff Denham, for 

failing to vote for the budget.11 The recall attempt failed, but if it had succeeded it would have given 

the Pro Tem a two-thirds majority in the State Senate. Legislators wanted to make contributions in 

excess of the Section 85305 inter-candidate transfer limit to the Friends of Jeff Denham Against the 

Recall committee controlled by Senator Denham. 

 

In the Johnson Advice Letter, No. A-08-032,12 the question was posed whether a candidate 

for elective state office, or a committee controlled by such a candidate, may contribute unlimited 

sums to a committee controlled by a different candidate for elective state office that was established 

exclusively to oppose the qualification of a recall petition and any subsequent recall election against 

that candidate. 

 

Staff concluded that Section 85315 permits the target of a recall to accept contributions 

“without regard to the campaign contributions limitations” of Chapter 5, but Section 85305 is not 

one of the “contributions limitations” referenced by Section 85315. Section 85305 is a limit on 

inter-candidate transfers which is not affected in any way by Section 85315. 

 

                                                 

 
10

 See Attachment C, June 25, 2003 staff memorandum supporting adoption of Regulation 18531.5.   
11

 See http://ballotpedia.org/Jeff_Denham_recall,_California_(2008). 
12

 The letter can be accessed using the following URL: 

http://www.fppc.ca.gov/search.html?q=johnson+advice+letter+No.+A-08-032+&currentTab=1   

 

http://ballotpedia.org/Jeff_Denham_recall,_California_(2008)
http://www.fppc.ca.gov/search.html?q=johnson+advice+letter+No.+A-08-032+&currentTab=1%20
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 Section 85315(a) and Regulation 18531.5(b)(1) provide that a candidate for elective state 

office,13 once he or she becomes the target of a recall, may accept unlimited contribution amounts. 

However, Section 85305 specifically limits contributions that a candidate may make to another 

candidate in the amount permitted by Section 85301(a). The reasoning was that the Legislature 

intended for Section 85305 to act as a specific use limitation, standing separate and apart from the 

more general contribution limits enumerated in Chapter 5 of the Act.   

 

In sum, staff concluded that unlimited contributions may be “received” by a state 

candidate’s recall committee pursuant to Section 85315, but that Section 85305 prohibits a 

committee controlled by another state candidate from “making” a contribution in excess of the 

limits established by Section 85301(a) to a state candidate’s recall committee. 

 

FPPC’S INTERPRETATION OF THE INTER-CANDIDATE TRANSFER RESTRICTIONS 

 

The question at issue is whether Section 85305’s restrictions on transfers of funds between 

state candidates applies to contributions made by state legislators to another legislator’s committee 

to oppose a recall. This is a narrow legal question that obviously has important political 

ramifications. This question involves the interplay between two provisions enacted by Proposition 

34: the restrictions on state elected officials transferring funds to other candidates for state office 

(Section 85305), and the provisions permitting a state officer who is the target of a recall to defend 

against the recall by raising funds not subject to contribution limits (Section 85315).   

 

 The Commission has interpreted both Section 85305’s inter-candidate transfer provision and 

Section 85315’s recall provision to clarify and amplify the plain meaning and effect of those 

statutes through the consideration and adoption of Regulations 18535 and 18531.5. The 

Commission considered the plain meaning of the statutes and the legislative intent as expressed in 

the ballot pamphlet, when it adopted those regulations.  

 

The Commission has interpreted both these statutes and the application of Section 85305 as 

it applies in the recall situation to give full and logical effect to both the inter-candidate transfer 

restrictions and the recall defense provisions. The Legislative Counsel’s analysis, in contrast, 

focuses on the recall provision, but does not consider the plain meaning, legislative history, or 

regulations implementing the inter-candidate transfer restrictions of Section 85305. The Legislative 

Counsel’s interpretation, summarized below, would severely weaken the restrictions on legislative 

leaders transfers to other state candidates, as they could give unlimited sums to partisan recalls and 

other legislators’ legal defense funds.   

 

The plain meaning of Section 85305 is clear: “A candidate for elective state office or 

committee controlled by that candidate may not make any contribution to any other candidate for 

elective state office in excess of the limits set forth in subdivision (a) of Section 85301 [$4,400].”   

 

                                                 
13

 “Candidate for elective state office” is defined in Sections 82007 and 82024.    
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The legislative history of Proposition 34 confirms that this provision was designed to 

restrict the ability of legislative leaders from contributing large sums to determine the 

outcome of close races. The ballot pamphlet for the adoption of Proposition 34, which 

provides the legislative intent for a ballot measure, highlights the effect of Section 85305. 

The summary of Proposition 34 by the Legislative Analyst contained in the ballot pamphlet 

stated as follows: 

 

This measure repeals a provision of Proposition 208 that bans transfers of funds 

from any state or local candidate or officeholder to any other candidate, but 

establishes limits on such transfers from state candidates. 

 

Further, the “Argument in Favor” of Proposition 34 in the ballot pamphlet stated: 

 

Proposition 34 Stops Political Sneak Attacks – In no-limits California, 

candidates flush with cash can swoop into other races and spend hundreds of 

thousands of dollars at the last minute to elect their friends.  Proposition 34 

stops those political sneak attacks. 

 

Regulation 18535 provides that the limit on inter-candidate transfers applies to contributions 

from any committees controlled by a state candidate to any committees controlled by another state 

candidate. This regulation implements the restrictions on transfers by legislative leaders that were 

enacted by Proposition 34. Under the language of this regulation, the FPPC has consistently advised 

that the $4,400 limit on transfers from one legislator to another applies to their election committees 

($4,400 per election), legal defense fund committees, recall committees, and candidate controlled 

ballot measure committees.   

 

The current agency interpretation that the restrictions on transfers between state candidates 

apply to contributions by legislative leaders to a legislator’s recall committee is in accord with 

Regulation 18535. An alternate interpretation would require amendment of that regulation.     

 

 Policy considerations also favor the agency’s interpretation of the inter-candidate transfer 

restrictions. As stated above, the legislative history of Proposition 34 shows that Section 85305 was 

intended to rein in legislative leaders providing the major funding and determining the outcome of 

key races. Proposition 34’s Section 85315 allows the target of a recall to mount a defense 

unconstrained by the usual campaign contribution limits. The officer facing a recall is free to raise 

unlimited contributions from individuals and other entities. The officer can receive unlimited 

amounts from a political party. However, the long-standing interpretation is that legislative leaders 

cannot be the source of unlimited funds to support or oppose a state candidate-controlled recall 

committee.  

 

According to Ballotpedia, there have been only seven California state legislative recalls 

since the state adopted recall in 1911, five of which succeeded. Three of those recalls in the last 25 
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years have switched party control in the state senate.14 Given that the legislative history of 

Proposition 34 shows that the electorate voted for a measure that would restrict legislative leaders 

determining the outcome of key races, for policy reasons the inter-candidate transfer restrictions 

should not be weakened in the recall situation, as recalls have a history of being used in partisan 

political fights.  

 

The FPPC’s interpretation is that Section 85305 is a stand-alone limit on inter-candidate 

transfers that is not affected in any way by Section 85315. That is, Section 85315 does not waive 

the transfer limits imposed by Section 85305. Section 85305 is not one of the “campaign 

contributions limits” referenced by Section 85315. The evident intent of Section 85305 would be 

defeated if Section 85315 were construed to suspend the statute (as one of the “campaign 

contributions limits set forth in this chapter”) to permit the transfer of funds by a state candidate to 

assist when another state candidate is threatened by a recall election. 

 

 The fact that Section 85305 applies to contributions made by one candidate to another 

distinguishes the statute from Section 85301. If Section 85305 were categorized as limiting 

“campaign contributions” comparable to Section 85301, it would have no function beyond 

duplicating certain portions of Section 85301, while the distinctive language of Section 85305, 

focused on a particular use of funds by a candidate, would be overlooked. The contribution limits of 

Chapter 5, such as Section 85301, are couched in language like Section 85315, which addresses the 

amounts that may be “accepted” by the recipient candidate.  Section 85305 contains no such 

language. 

 

Section 85305 only limits the making of contributions by state candidates to other state 

candidates. Section 85315 allows an elected state officer to accept campaign contributions without 

regard to the campaign contribution limits set forth in Chapter 5 of the Act. Section 85305 does not 

prohibit a recall committee from accepting such contributions, and it generally prohibits other 

candidates for elective state office from making contributions to the committee in excess of $4,400. 

Thus, the plain language of these two provisions is entirely consistent. 

 

 Furthermore, the Commission’s interpretation of Section 85305 has been consistent with the 

legislative intent underlying the Act’s contribution limits. The Legislature specifically intended for 

Section 85305 to provide a special rule applicable to contributions by one candidate to another, to 

limit the transfer of funds, including campaign war-chests, among incumbent officeholders to 

cement political alliances or to stave off challenges by outsiders. Thus, Section 85305 is a specific 

candidate use limitation, standing separate and apart from the more general contribution limitations 

elsewhere set forth in Chapter 5. 

 

The Commission has consistently treated Section 85305 as a limit to the movement of 

campaign funds between state candidates since it was approved by the voters and added into 

Chapter 5 of the Act by Proposition 34. Thus, the Commission has upheld the intent of the statute 

since its inception.  

                                                 
14 See, e.g., https://ballotpedia.org/Jeff_Denham_recall,_California_(2008). 

https://ballotpedia.org/Jeff_Denham_recall,_California_(2008)
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LEGISLATIVE COUNSEL’S OPINION ON RECALL ELECTIONS   

 

As indicated, on June 28, 2017, Mr. Rios provided the Commission with an opinion by the 

Legislative Counsel Bureau at the behest of Senator de León concerning contribution limits in recall 

elections.  

 

 1. Section 85315 waives the limit on donations that a legislator defending against a 

recall may accept from contributors – it does not open the door to unlimited transfers 

between state candidates.   

 

Legislative Counsel initially argues that Section 85315’s allowance for the target of a recall 

to defend him or herself by accepting “campaign contributions … without regard to the campaign 

contribution limits” of Chapter 5 includes Section 85305’s restrictions on transfers. It contends that 

a court would consider the seemingly contradictory language of both statutes in the context of the 

entire statutory scheme of which it is a part. Counsel argues that Section 85305 uses language 

analogous to “campaign contribution limit,” the statute is in an article entitled “Contribution 

Limitations,”15 and the Legislative Analyst’s analysis of Proposition 34 refers to the restriction as a 

“campaign contribution limit.”  

 

 The FPPC’s regulations and materials interpret Section 85315’s reference to raising 

campaign contributions without regard to “campaign contribution limits,” as meaning the basic 

candidate contribution limits in Sections 85301 and 85302 on what candidates may receive from 

persons – the $4,400 legislative limit, $7,300 state candidate limit, or $29,000 gubernatorial limit 

(as enacted $3,000, $5,000 and $20,000), and the parallel small contributor committee limits of 

Section 85302.  

 

 The legislative history supports the FPPC’s interpretation. As evident in this link, the 

Legislative Analysts’ description of Proposition 34 in the ballot pamphlet featured these limits of 

Sections 85301 and 85302 as the “campaign contribution limits” of Proposition 34. Voters would 

most likely have understood these campaign limits as the ones to be waived by a candidate 

defending against a recall. The FPPC’s longstanding “Contribution Limits” chart similarly features 

these limits of Section 85301 and 85302 as the California State Contribution Limits. In contrast, the 

Legislative Analysts’ summary in the ballot pamphlet describes Section 85305 as “limits on… 

transfers from state candidates.” 

  

The Legislative Counsel opinion also contends that Sections 85305 and 85301 are not 

duplicative because Propositions 73 and 208 contained complete bans against inter-candidate 

transfers of campaign funds that were overturned by the courts, necessitating a specific provision 

that transfers are not completely banned. Counsel further contends that Section 85305 imposes only 

one limit amount regardless of the classification of actor, while Section 85301 imposes three 

                                                 
15 Article 3 is entitled “Contribution Limitations” because the basic contribution limits of Sections 85301 

(Candidate Limits), 85302 (Small Contributor Committee Limits) and 85303 (PAC and Party Limits) are the most 

significant part of that Chapter. As the Legislative Counsel opinion concedes, there are many provisions in Chapter 5 in 

addition to the basic campaign contribution limits. 

http://vigarchive.sos.ca.gov/2000/general/text/text-analysis-34.htm
http://www.fppc.ca.gov/content/dam/fppc/NS-Documents/TAD/Campaign%20Documents/StateContributionVolunExpenditureLimites/2017-18%20State%20Contribution%20Limits%20Chart.pdf
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different limits for three different groups of actors. In Counsel’s opinion, this indicates that Section 

85305 is distinct from Section 85301.  

 

Section 85305 is distinct from Section 85301 and the Commission has always interpreted it 

as such. Section 85301 imposes limits on the amount persons can contribute to candidates for the 

Legislature, statewide offices, and governor. Section 85305 restricts the ability of state candidates 

to transfer funds to other state candidates.   

 

 2. Unlimited Making and Accepting.  
 

Second, the Legislative Counsel opinion argues that the waiver in Section 85315 applies to 

both the making and the acceptance of contributions. Counsel alleges that if Section 85315 were 

construed only to apply to acceptance of campaign contributions, it would not waive the limits on 

making contributions contained in Sections 85301 and 85302, which would cause the waiver to 

become ineffective. Accordingly, the opinion argues that in order for the exception in Section 

85315 to have meaning, it must be read to waive limits on making a contribution as well as limits 

on accepting a contribution.  

 

          The candidate campaign contribution limits of Sections 85301 and 85302 are drafted as 

double liability prohibitions affecting both the contributor and the candidate.   

 

  Section 85301 provides as follows: 

  

(a) A person, other than a small contributor committee or political party committee, 

may not make to any candidate for elective state office other than a candidate 

for statewide elective office, and a candidate for elective state office other than 

a candidate for statewide elective office may not accept from a person, any 

contribution totaling more than three thousand dollars ($3,000) per election.  

 

(b) Except to a candidate for Governor, a person, other than a small contributor 

committee or political party committee, may not make to any candidate for 

statewide elective office, and except a candidate for Governor, a candidate for 

statewide elective office may not accept from a person other than a small 

contributor committee or a political party committee, any contribution totaling 

more than five thousand dollars ($5,000) per election.  

 

(c) A person, other than a small contributor committee or political party committee, 

may not make to any candidate for Governor, and a candidate for governor may 

not accept from any person other than a small contributor committee or political 

party committee, any contribution totaling more than twenty thousand dollars 

($20,000) per election.  

 

(d) The provisions of this section do not apply to a candidate’s contributions of his 

or her personal funds to his or her own campaign.” (Emphasis added.) 
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Legislative Counsel argues that Section 85315 waives the basic campaign contribution 

limits of Sections 85301 and 85302 in a recall defense. When Section 85315 provides these 

campaign contribution limits are waived, they are waived for both the contributor and the target 

accepting the contributions because the statute being waived is drafted to include making and 

accepting.  

 

Section 85305’s restriction on inter-candidate transfers is not drafted with double liability, it 

is a transfer restriction that prohibits an elected state candidate from transferring unlimited funds to 

another state candidate.   

 

 3. Section 85303(c) – Contributions to PACs or Political Parties.  

 

Lastly, the Legislative Counsel opinion suggests that perhaps Section 85303(c) should be 

taken into consideration. Subsection (c) provides that “nothing in this chapter shall limit a person’s 

contributions to a committee or a political party committee provided the contributions are used for 

purposes other than making contributions to candidates for elective state office.” Because a recall is 

considered a ballot measure rather than an election for an office, the opinion argues that Section 

85303(c) may prohibit the application of Section 85305 to contributions made to a candidate’s 

committee to oppose a recall election.  

 

Section 85303(c) has not been and should not be interpreted to apply to contributions 

received by a candidate-controlled recall committee. Section 85303 contains the contribution limits 

imposed on PACs and political parties for the purpose of making contributions to state candidates. 

For example, contributions that a political party committee receives for making contributions to 

state candidates are subject to the political party limits of Section 85303(b) – $25,000 per year as 

enacted, and $36,500 now. But the political party committee also receives contributions for voter 

registration and other activities. Under Section 85303(c), contributions for these activities are not 

subject to the $36,500 per year limit. For this reason, the parties maintain two accounts, one for the 

purpose of making contributions to state candidates, raised under limits; and another account for 

other activities, not subject to limits.   

 

In addition, the opinion’s characterization of a recall election on page 3 is abbreviated. A 

recall election is treated half as a measure and half as a candidate election under the Act. It is not 

purely a measure election, and cannot be analyzed solely as a measure.  

 

As stated in the recall fact sheet: 

 

Recall elections are unique because they have both the characteristics of a ballot 

measure and a candidate election. Most recalls have two distinct parts: 1) shall 

the officeholder be recalled from office; and 2) if the officeholder is recalled, 

who shall replace the recalled official? The first part is the actual recall, and a 

recall falls within the definition of a “measure” under Section 82043 of the Act. 

As a result, state law treats recall elections as ballot measures, the “issue” being 
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whether the officeholder should be recalled. In contrast, the second part on the 

ballot is a candidate election, the question being who shall be elected to the 

vacant office. 

 

It is difficult to argue that contributions made to a state elected official who is defending the 

recall election and running to maintain his or her office, are for purposes other than a state 

candidate election as contemplated by Section 85303(c).  

 

RECOMMENDATION 

 

 The FPPC’s interpretation of the relevant statutes concluding that contributions by a state 

candidate to a recall committee controlled by another state candidate are subject to the $4,400 limit 

on contributions between state candidates is well-reasoned and legally sound. Indeed, the FPPC’s 

position is based on the plain language, legislative history, and policies of the relevant statutes. 

More importantly, the transfer restriction has been in place and applied to every recall since 2003. 

And Mr. Rios provides no basis to suggest the FPPC’s interpretation needs to be reversed. 

  

 Accordingly, staff recommends that the Commission deny Mr. Rios‘s request for an 

opinion.   

 

 




























































