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Jan Damesyn 
Senior Deputy County Counsel 
County of Yolo 
P.o. Box 127 
Woodland, CA 95695 

Dear Ms. Damesyn: 

February 25, 1985 

Re: Advice Letter No. A-84-lll 
Regarding Advice for Gary 
Stone 

As I previously advised you by telephone on February 13, we 
are revising our advice to you relative to Planning Commissioner 
Gary Stone relating to Question #2 posed in your advice request 
letter No. A-84-lll. Our response was dated June 18, 1984. 

The reason for the change is that new facts, not previously 
provided to us, have now come to light which alter our analysis 
and our conclusion in response to your question number 2, 
contained in that letter. 

FACTS 

There are two significant revisions to the material facts 
presented in your letter. First, Mr. Stone advises us that, as 
the manager of the Woodland PG&E office, he has conducted 
research into utility billings for recently-constructed 
single-family homes in Yolo County. His survey has determined 
that the average annual PG&E utility bill for such homes is 
approximately $1,000 -- much less than the $1,800 figure 
provided to us previously. When coupled with the Commission's 
newly-authorized "interim advice" materiality threshold for 
New York Stock Exchange and American Stock Exchange listed 
companies (which includes PG&E), this factual change alone would 
result in revising the 56-unit subdivision threshold upwards to 
200 units. 

However, the second change in the material facts eliminates 
the need for such computations altogether. We have very 
recently been advised by staff for the California Public 
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utilities Commission (PUC) that increased or decreased energy 
sales by PG&E do not result in changes in its annualized gross 
revenues. Consequently, whatever guideline is applied (the old 
$100,000 guideline or the new "interim" guideline of $200,000) 
there is no effect on annualized gross revenues and hence no 
"material financial effect." 

The arguments advanced in your letter regarding the 
neutralizing effects of the PUC's regulation of PG&E's "rate of 
return" to its shareholders, did not prove to work in practice. 
Staff of the PUC informs us that if PG&E ever did exceed its 
"rate of return" the overage would be kept by PG&E; only future 
returns would be adjusted to bring PG&E back on target. 
However, the PUC advises that sales revenues are adjusted to 
return or recoup any overage or shortfall in such a way that the 
adjusted revenues remain constant. 

The tariffs which accomplish this were established by the 
PUC during the energy cirsis in order to eliminate any incentive 
on the part of PG&E to boost its sales. The tariffs (Electrical 
Rate Adjustment Mechanism [ERAM] and Sales Adjustment Mechanism 
[SAM]) set target sales revenue levels for PG&E. 

If revenues from sales exceed the target level, the excess 
is carried as a liability to the balancing account and rates are 
adjusted downward to fall below the target level by a sufficient 
amount to effectuate a refund of the prior excess. If revenues 
from sales fall below the target level, a credit is shown from 
the balancing account and rates are adjusted upwards to not only 
achieve the target level but to also recoup the shortfall. 

When asked the specific question of whether the building or 
not building of a subdivision of 1,000 units (for example) would 
have any effect on PG&E's tariff-adjusted annualized gross 
revenues, PUC staff replied that it definitely would not have 
any effect because of the operation of ERAM and SAM. 

Thus, our conclusion in response to your question number 2 
is now that a 56-unit (or 1,000-unit, etc.) subdivision decision 
would not require disqualification based upon a potential effect 
on PG&E's annualized gross revenues. 

If PG&E would incur substantial expenditures in providing 
infrastructure or increased capacity as a result of the approval 
of any given project, those factors would have to be examined 
separately under the appropriate guidelines. Such may (or may 
not) be the case with regard to your question number 3 -­
relating to the mininig operation, and you should provide us 
with additional facts in that regard. However, it is our 
understanding that in most residential subdivision situations 
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and with respect to office or commercial developments, 
infrastructure is provided by the developer and deeded over to 
PG&E, but does not become a part of its rate base. 
Consequently, for these developments the prospects for 
disqualification appear rather remote. For larger installations 
such as mining or industrial uses where PG&E becomes directly 
involved in infrastructure matters, the facts may dictate 
disqualification; however, these must be reviewed on a 
case-by-case basis. 

Lastly, Mr. Stone has advised us that he has been advised 
to disqualify himself on decisions to permit building a 
warehouse because the warehouse might possibly be air 
conditioned and thereby utilize substantial electricity. Our 
original advice letter to you was based upon specific, concrete 
facts which you provided to us. Speculative facts about 
possible future energy use may not meet the standards for 
foreseeability, even if they might potentially be material in 
size. A review of the Commission's Thorner Opinion, 1 FPPC 
Opinions 198, No. 75-089, December 4, 1975, may be of 
assistance. A copy is enclosed for your convenience. 

Should you have further questions regarding this letter, 
please do not hesitate to contact me at (916) 322-5901. 

REL:plh 
Enclosure 
cc: Gary Stone 

SJncerely, 

Robert E. Leidigh 
Counsel 
Legal Division 

Honorable Phillip Isenberg 
William Galstan 
Connie Barker 
Kate Sproul 
Dennis Lee 
Charles Williams 
Wilhelmina Andrade 
Alice Harris 
Joseph Kelly 
Fred Scheidegger 
Miriam Wickline 
Bob Sangster 
Sharon Donathan 
Richard Ziegfried 
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Dear Ms. Damesyn: 
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June 18, 1984 

Executive/legal 

322·5901 

Enfarcement 

322-6441 

Re: Advice Letter No. A-84-lll 

Thank you for your request for advice on behalf of Yolo 
County Planning Commissioner, Gary Stone. 

FACTS 

Gary Stone is a member of the Yolo County Planning 
Commission. Mr. Stone is employed by Pacific Gas & Electric 
Company (hereinafter PG&E) as the manager of its Woodland 
office. He also owns over $1,000 in PG&E stock through the 
company's deferred compensation plan.ll PG&E is a privately 
owned public utility that is regulated by the Public Utilities 
Commission. It is required to provide gas and electric services 
to anyone who applies for service in Yolo County. The PUC 
approves the rates charged by PG&E.1I In 1982, PG&E's gross 
annual revenues were $6,785,095,000; its net income was 
$810,178,000; and its assets were $13,635,318,000. 

11 For purposes of this letter, you asked me to assume 
that the value of the stock is greater than $1,000. 

11 In approving rates, the PUC ensures that PG&E receives 
a "fair rate of return" on its "rate base." The "rate base" is 
the depreciated value of the plant, working capital, materials 
and supplies used in delivering utility service. In instances 
where private developers pay for the gas and electric 
distribution and transmission facilities for a development, the 
cost of the facilities is not included in the "rate base." 
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As a Planning Commissioner, Mr. Stone engages in activities 
which affect PG&E: 

A. General and Specific Planning: 

The Planning Commission makes recommendations to the Board 
of Supervisors on general planning matters. General planning 
involves designating areas for various types of development and 
formulating policies regarding that development. Once an area 
is developed, PG&E provides the necessary utility services. In 
some instances, the rezoning of an area increases the amount of 
utilities that will ultimately be required by an area, such as 
where an area is rezoned from agricultural" to industrial use. 

The Planning Commission also makes recommendations on 
specific planning and zoning decisions which may affect the 
amount of services that PG&E provides to particular parcels. 

B. Subdivision Map Approvals: 

The Planning Commission provides final approval on 
subdivision maps. This approval is subject to appeal to the 
Board of Supervisors. In approving a map, the Commission 
determines, among other things, whether the map is consistent 
with the general plan, and the appropriate timing and phasing of 
the subdivision. Once the subdivision is completed, PG&E's 
customers pay the rate approved by the puc.l/ If the 
development's construction is delayed, the rate payments to PG&E 
will also be delayed. In some instances, subdivision maps 
provide for easements that will be dedicated to PG&E. 

C. Use Permits and Variances: 

The Planning Commission provides final approval on use 
permits and variances, subject to appeal to the Board of 
Supervisors. The Commission also has appellate jurisdiction on 
certain decisions by the Zoning Administrator.i/ If a use 
permit for the construction of a residential or commercial 

11 For purposes of this letter, I have assumed, with your 
concurrence, that each new residence in Yolo County will 
purchase an average of $150 per month, or $1,800 per year, in 
utility services from PG&E. 

if The Zoning Administrator is the Director of the 
Planning Department. 
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building is approved, it is likely that PG&E will supply the 
utility services to the completed building. The Commission's 
decisions concerning the permit may affect the amount of energy 
that the building will ultimately consume. In granting 
variances to development standards such as setbacks, height 
limitations and lot sizes, the Commission may also affect the 
energy that will be consumed by a particular residential or 
commercial building. 

In your letter, you stated that Yolo County will be 
regulating a major mining operation by Homestake Mining 
Company.27 with regard to the operation, the Planning 
Commission will: 

1. Consider whether to grant a rezoning and a use 
permit to allow the mining company to develop the portion of 
the mine located in Yolo County (about 20%).~/ 

2. Consider whether to grant a use permit for a 
reservoir. If approved, the water supply created will be 
transported to Lake County for use in the operation of a 
mill. The electricity required to supply that water will 
result in monthly payments to PG&E of $24,300, or 
approximately $290,000 per year. The reservoir will be 
built in 1984, filled in 1984 and 1985, and used in 1985. 

3. Engage in decisionmaking concerning the reclamation 
project. 

It is estimated that the total, multi-county mining 
operation will require the mining company to purchase about 
$602,643 per month, or approximately $7,200,000 per year, 
worth of electricity from PG&E. As stated above, 
approximately $290,000 of this amount is for electricity for 
the reservoir. Of the remaining $6,910,000, about 20% 
($1,382,000) is attributable to that portion of the mine 
that will be constructed in Yolo County if the necessary 
approvals are obtained. 

5/ The mining operation involves several counties. 

6/ The mining company has already obtained the necessary 
approvals from Lake and Napa Counties and construction of the 
mine in these counties has begun. 
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QUESTIONS PRESENTED 

1. Does the Political Reform Act require Commissioner Stone 
to disqualify himself on decisions concerning general plan 
amendments, specific planning and rezoning matters, subdivision 
map approvals, variances and use permits, or energy measures? 

2. Does the Act require Commissioner Stone to disqualify 
himself from a decision on whether to allow the construction of 
a 56-lot subdivision that will provide PG&E with an additional 
$100,000 in annual revenue from the sale of gas and electricity? 

3. With regard to the Homestake mining operation, does the 
Act require Commissioner Stone to disqualify himself on: 

a. The decisions on whether to grant the rezoning and 
use permits necessary to allow the construction of 20% of 
the mine? 

b. The decision on whether to grant the use permit for 
the reservoir? 

CONCLUSIONS 

1. Commissioner Stone is required to disqualify himself on 
decisions concerning general plan amendments, specific planning 
and rezoning matters, subdivision map approvals, variances and 
use permits, or energy measures, if the decision in question 
will foreseeably have a material financial effect on PG&E. 

2. Commissioner Stone is required to disqualify himself 
from a decision on whether to allow the construction of a 56-lot 
subdivision that will provide PG&E with an increase in gross 
annualized revenues of $100,000 or more. 

3. Commissioner Stone must disqualify himself from the 
decision on whether to grant the rezoning and use permits 
necessary to allow the construction of 20% of the Homestake 
Mine. He must also disqualify himself from the decision on 
whether to grant a use permit for the reservoir. 

DISCUSSION 

Government Code Section 8710011 prohibits a local public 
official from making, participating in the making, or in any way 

11 Hereinafter all statutory references are to the 
Government Code unless otherwise indicated. 
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attempting to use his official position to influence~/ a 
governmental decision in which he knows or has reason to know he 
has a financial interest. An official has a "financial 
interest" in a decision within the meaning of Section 87103 if 
it is reasonably foreseeable that the decision will have a 
material financial effect on: 

(a) Any business entity in which the public 
official has a direct or indirect investment worth more 
than one thousand dollars ($1,000) •••• 

(c) Any source of income • • • aggregating two 
hundred fifty dollars ($250) or more in value provided 
to ••• the public official within 12 months prior to 
the time when the decision is made •••• 

Commissioner Stone has an investment interest in PG&E worth 
over $1,000 and it is a source of income to him of $250 or 
more. He must disqualify himself from any decision which will 
foreseeably have a material financial effect on PG&E. A 
decision will have a "material" effect on PG&E if it will 
increase or decrease: 

of: 
(A) The annualized gross revenues by the lesser 

1. One hundred thousand dollars ($100,000); 
or 

2. One percent if the effect is one thousand 
dollars ($1,000) or more •••• 

{B} Annual net income by the lesser of: 

1. Fifty thousand dollars ($50,000); or 

2. One half of one percent if the effect is 
one thousand dollars ($1,000) or more; or 

~/ See the enclosed copy of 2 Cal. Adm. Code Section 
18700 which defines the terms "making," "participating," and 
"using his official position to influence." Please note that 
the term "participating" includes making recommendations to the 
decisionmaker, which occurs when the Planning Commission makes 
recommendations to the City Council. 



Jan K. Damesyn 
June 18, 1984 
Page 6 

(C) Current assets or liabilities by the lesser 
of: 

1. One hundred thousand dollars ($100,000); 
or 

2. One half of one percent if the effect is 
one thousand dollars ($l,OOO) or more. 

2 Cal. Adm. Code Section 18702 

Because of PG&E's substantial gross revenues, net income and 
assets, the "dollar" tests, rather than the "percentage" tests, 
are used in determining whether a decision materially affects 
PG&E. (See the enclosed advice letters to Fish, No. A-82-022 
and Keene, No. A-8l-5l2.) -----

Response to Question #1: 

Mr. Stone must disqualify himself on a decision concerning a 
general plan amendment, a specific planning or rezoning matter, 
a subdivision map approval, a use permit or variance, or an 
energy measure, if the facts indicate that the particular 
decision in question will have a material financial effect on 
PG&E. 

A. General and Specific Planning: 

In most situations, a general planning decision will not 
require Commissioner Stone's disqualification because the 
decision's financial impact on PG&E will be too remote.2/ For 
example, if the Planning Commission considers rezoning an area 
from agricultural to industrial, but no specific industrial 
projects are proposed for the area, the rezoning creates only 
the possibility that the area will actually be developed and 
that PG&E will be financially benefited by increased revenues. 
However, if a rezoning is being considered in connection with a 
particular project, there is a significant likelihoodlO / that 
PG&E will be financially affected by the rezoning decision and 

9/ However, Commissioner Stone should examine the facts 
of each decision that he is confronted with. 

10/ A decision's effect is "foreseeable" if there is a 
"substantial likelihood" that it will occur. (Thorner Opinion, 
No. 75-089, Dec. 4, 1975.) 
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Commissioner Stone's disqualification is required if the effect 
on PG&E will be material. (See the enclosed copy of the Biondo 
Opinion, No, 75-036, July 2, 1975.)11/ 

B. Subdivision Map Approvals: 

The Planning Commission's approval of a subdivision map is 
an essential, preliminary step in the construction of proposed 
residential dwellings. If a project is approved, it is 
foreseeable that PG&E will receive a $150 per month2 or $1,800 
per year, from the owner of each home constructed.1-/ Thus, 
Mr. Stone must disqualify himself from the approval or 
disapproval of a subdivision map involving 56 or more units 
because the foreseeable effect of the map's approval is an 
increase in PG&E's gross annualized revenues of $100,000 or 
more. 13/ 

If the decision confronting the Planning Commission concerns 
the timing or phasing of a particular subdivision, Commissioner 
Stone must disqualify himself if any of the alternatives being 
considered will have a material financial effect on PG&E.14/ 
He must also disqualify himself if the approval of a map will 
provide PG&E with an easement of significant value. 15/ 

C. Use Permits and Variances: 

If Commissioner Stone is confronted with a decision on a use 
permit or variance for a single residential unit, it is unlikely 

11/ If, at anytime in the future, Commissioner Stone, 
needs advice on whether he must disqualify himself from a 
particular decision, he can contact our office for advice. 

12/ See footnote 3. 

13/ The fact that the PUC must approve all rates charged 
by PG&E, and that PG&E's stockholders may not realize a stock 
increase from an increase in gross annual revenues, does not 
alter this analysis. 

14/ For example, Mr. Stone must disqualify himself if the 
Commission is considering delaying a 56-unit subdivision one 
year. 

15/ An easement's value is "significant" if it is worth 
$100,000 or more. 



Jan K. Damesyn 
June 18, 1984 
Page 8 

that the decision will have the necessary financial effect to 
require his disqualification. In the case of a use permit or 
variance for a commercial building, the particular facts of the 
situation must be considered. 

Response to Question #2: 

See my "Response to Question 11, Subsection B." 

Response to Question 13: 

Commissioner Stone must disqualify himself from the 
decisions on the rezoning and use permits for the mining 
operation because this decision will result in an increase in 
annual revenues to PG&E of $1,382,000. Similarly, he must 
disqualify himself from the decision on the use permit for the 
reservoir because it will increase PG&E's annual revenues by 
$290,000. In both cases, the dollar amount is greatly in excess 
of the $100,000 test for materiality in 2 Cal. Adm. Code Section 
18702. 

In your letter, you question the application of the "dollar" 
test (2 Cal. Adm. Code Section 18702) in determining whether a 
decision materially affects PG&E. In the past, this test has 
been consistently applied to PG&E and the advice in this letter 
is consistent with this advice. However, this Fall, the 
Commission plans to reconsider all of the tests for 
"materiality" contained in Section 18702. I will apprise the 
staff members working on this review of your concerns and I will 
advise you of any actions being considered. If you have any 
questions concerning the review of Section 18702, or the advice 
in this letter, please feel free to contact me at 
(916) 322-5901. 

JSM:plh 
Enclosures 

Very truly yours, 

l~~{M~ 
Counsel 
Legal Division 
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Jan K. Damesyn 
Senior Deputy County Counsel 
P.O. Box 127 
Woodland, CA 95695 

Dear Ms. Damesyn: 

May 22, 1984 

Re: A-84-111 

Executive/legal 

322·5901 
Enforcement 

322-6«1 

Your letter requesting advice under the Political Reform Act 
has been referred to Janis Shank McLean, an attorney in the 
Legal Division of the Fair Political Practices Commission. If 
you have any questions about your advice request, you may 
contact this attorney directly at (916) 322-5901. 

We try to answer all advice requests promptly. Therefore, 
unless your request poses particularly complex legal questions, 
or unless more information is needed to answer your request, you 
should expect a response by June 19, 1984. 

Very truly yours, 

)~/L~zJ 
. General Counsel 

BAM:plh 


