California Political Attorneys Association
c/o Bell, McAndrews & Hiltachk, LLP
455 Capitol Mall, Suite 600
Sacramento, CA 95814
Telephone: (916) 442-7757
kcjenkins@bmhlaw.com

March 10, 2026

VIA ELECTRONIC MAIL: JFeser@fppc.ca.gov

Chair Silver and Commissioners Brandt, Ortiz, Wilson, and Zettel
California Fair Political Practices Commission

ATTN: John Feser

1102 Q Street, Suite 3000

Sacramento, CA 95811

Re:  Letter in Support of CPAA’s Proposed Language for Regulation 18361.4
Dear Chair Silver and Commissioners:

On behalf of the California Political Attorneys Association (“CPAA”), we respectfully
submit this brief comment regarding the proposed amendments to the Commission’s procedures
governing probable cause proceedings.

CPAA remains firmly opposed to the proposed changes to the procedural timelines. We
are concerned that the timeline revisions, particularly when considered together with the proposed
elimination of evidence production and witness provisions in the probable cause setting, would
significantly undermine the due process protections currently afforded to respondents in
Commission enforcement proceedings.

The existing procedural framework provides the Commission and respondents with
essential safeguards that ensure fairness and allow parties to meaningfully prepare and present
their cases before the Commission. The amendments proposed by staff would materially alter that
balance. By shortening the applicable timelines while also removing evidence production and the
opportunity to present witnesses, the proposal would substantially limit respondents’ ability to
develop the factual record and respond to allegations in a meaningful way.

For that reason, CPAA does not support the proposed amendments as currently drafted.

CPAA has submitted alternative language for the Commission’s consideration that retains
existing provisions for evidence production and witness presentations. However, we wish to
emphasize that this alternative language is offered solely as a contingent option for the
Commission should it ultimately determine to proceed with the proposed changes to the probable
cause proceeding timeline. Our proposed language is expressly conditioned on the Commission
retaining the evidence production and witness provisions that currently apply in the probable cause
phase of the enforcement process. In other words, our submission should not be interpreted as
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support for the proposed timeline changes, but rather as an effort to ensure that, if any revisions
move forward, the Commission preserves the procedural protections that are critical to ensuring
fairness in these proceedings.

In CPAA’s view, eliminating the opportunity to review the evidence collected in the
investigation stage while simultaneously accelerating the procedural timeline would deprive
respondents of essential due process protections. We therefore respectfully urge the Commission
to reject the staff’s proposal as currently drafted and to retain the existing evidence production and
witness presentation provisions applicable to probable cause proceedings.

Thank you for your consideration of these comments.

Respectfully submitted,

KC Jenkins
Chair, CPAA Regulatory Committee

J arson
Chair, CPAA Enforcement and Filing Officer
Oversight Committee
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Amend 2 Cal. Code Regs., Section 18361.4 to read:

§18361.4. Probable Cause Proceedings.

(a) Probable Cause. Under Sections 83115.5 and 83116, probable cause exists when the
evidence sufficiently supports a reasonable belief or strong suspicion that the Act has been
violated.

(b) Probable Cause Report. To commence probable cause proceedings pursuant to
Sections 83115.5 and 83116, the Chief of Enforcement shall direct Enforcement Division staff to
prepare a probable cause report that contains a written summary of the law and evidence that
supports a finding of probable cause that each alleged violation of the Act has occurred, as well
as a description of any exculpatory evidence indicating a violation alleged in the report did not
occur. The probable cause report may include hearsay evidence, including declarations of
investigators or others relating the statements of witnesses or concerning the examination of

physical evidence.

(c) Service of Probable Cause Report. Ne-probable-eause-hearing-will-take place-until-at
least 21-calendar-days-after The-Enforcement Division staff shall prevides provide the following,

by service of process or registered or certified mail with return receipt requested, to each
respondent:

(1) A copy of the probable cause report;

(2) Notification that each respondent has the right to respond in writing to the probable
cause report and to request a probable cause conference at which the respondent may be present
in person and represented by counsel, notification of all deadlines to file a written response, and

request a probable cause conference;

12/16/2025 18361.4 Amend



[um—

10

11

12

13

14

15

16

17

18

19

20

21

22

23

(3) If the Commission met in executive session on this matter pursuant to Regulation
18361.2, a copy of any staff memoranda submitted to the Commission at that time along with the
recording of any discussion between the Commission and the staff at the executive session as
required in subdivision (b) of Regulation 18361.2; and

(4) A probable cause checklist form which includes information regarding a respondent’s
options for a probable cause conference, written response, and evidence, as well as the

respondent(s) best contact information, available dates, and preferred method of service.

Written Response to Probable Cause Report. Not later than 21 calendar days following service of

the probable cause report, or the date records were sent pursuant to (d)(3), a respondent may
submit a written response to the probable cause report. The response should contain a summary
of law and evidence that supports a finding that the probable cause report fails to establish
probable cause that any or all of the alleged violations of the Act occurred. Any response shall be
filed with the Commission Assistant by electronic mail at CommAsst@fppc.ca.gov or U.S. mail,

who will send a copy, to all parties named in the probable cause report within 2 business days.

12/16/2025 18361.4 Amend
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(3) Within 21 calendar days following the service of the probable cause report, a

respondent may request by electronic mail at CommAsst@fppc.ca.gov or U.S. mail a copy of all
records in the possession of the Enforcement Division obtained for purposes of that investigation
that are not readily available public records or otherwise in the possession of the requesting
respondent, except records that it claims are confidential, were received in response to an
administrative subpoena, or otherwise contain protected information, as required in subdivision

(d)(3)(B). For purposes of this subdivision, the term “readily available public records” includes

12/16/2025 18361.4 Amend
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any statements, reports or other records available to the public in electronic format on a
government agency website.

(A) The Enforcement Division will provide copies of the requested records upon payment
of a fee for direct costs of duplication or provide electronically without cost. The Enforcement
Division shall provide such records by electronic mail or U.S. mail to all respondents, with a
copy to the Commission Assistant. A respondent may submit a written response to the probable
cause report described in subsection (1) no later than 21 calendar days after the evidence is sent.
The records produced by the Enforcement Division pursuant to this subdivision shall be
considered the final production at the Probable Cause level and is not appealable.

(B) If requested by respondent, the Enforcement Division shall provide a description of
records withheld, which shall include the following information:

(1) the date of the record;

(i1) the identity of the author(s);

(ii1) the identity of the recipient(s);

(iv) the specific ground for which the objection to produce the record is made; and

(v) the current location of the record.

12/16/2025 18361.4 Amend
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(f) Request for Probable Cause Conference.

(1) Not later than 21 calendar days following service of the probable case report, or the
date records were sent pursuant to subdivision (d)(3). any

respondent may request a probable cause conference which shall be filed with the Commission

Assistant by electronic mail at CommAsst@fppc.ca.gov or U.S. mail, who will provide a copy to

all other parties named in the probable cause report and forward the request to the hearing officer

assigned to the matter from the Legal Division within two business days. The Commission

Assistant shall schedule the probable cause conference based on the parties’ stated availability

and if the probable cause checklist has not been returned, make efforts to obtain the information

from the respondent(s).

(2) If a respondent requests a probable cause conference later than 21 days following

service of the probable cause report, or the date records were sent pursuant to subdivision
(d)(3), the assigned hearing officer may grant the request based on

good cause, including a showing by respondent that they did not timely receive the probable

cause report after it was served, or some other circumstance reasonably justifying respondent’s

5
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failure to timely request the hearing. However, no late request for a probable cause conference

shall be granted if the assigned hearing officer has already issued an order for an Accusation to

be served on the respondent.

(2) Conference Scheduling: Extensions. The conference should proceed no later than 75

days after receipt by the Commission Assistant of the filed request for a probable cause

conference. If a conference does not proceed within 75 days, the hearing officer shall set a

probable cause conference to occur within 14 calendar days and provide notice of the conference

to all parties. The hearing officer may grant no further extension of time for the conference

unless mutually requested by a respondent and the Enforcement Division.

(h) Waiver. If a respondent fails to file a timely response, make a timely request for a

probable cause conference, or appear for a probable cause conference, the respondent waives the

right to further probable cause proceedings under Section 83115.5. and the Enforcement Division

may transmit copies of the Probable Cause Report, Request for a Finding of Probable Cause, and

Order that an Accusation be Prepared to the Commission Assistant requesting that a hearing

officer from the Legal Division find probable cause based on the information provided. Upon a

finding of probable cause, the hearing officer will issue an Order Finding Probable Cause and

serve it on all parties.

B (i) Probable Cause Conference. The hearing officer shall conduct the conference

informally. The conference shall be closed to the public unless a respondent requests, and all
other respondents agree, to a public conference. If the conference is not public, then only the
parties named in the probable cause report, their legal counsel or representative and Enforcement
Division staff shall have the right to be present and participate. Any party may send a request to

the Commission Assistant at least 7 days before the probable cause conference that the hearing

12/16/2025 18361.4 Amend
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officer allow witnesses to participate in the probable cause conference. The request shall identify
each witness and summarize the subject of the witness’s testimony, and be sent to all parties. The
hearing officer, in making this determination, shall consider the relevancy of the witness’
proposed testimony, whether the witness has a substantial interest in the proceedings, and
whether fairness requires that the witness be allowed to participate. Representatives of any civil
or criminal prosecutor with jurisdiction may attend the conference at the discretion of the hearing
officer if they agree to respect the confidential nature of the proceedings. If the conference is not
open to the public, then the The conference may be conducted in whole or in part by telephone or
videoconference. The Enforcement Division shall record the probable cause conference. The
hearing officer may determine whether there is probable cause based solely on the probable

cause report, any responses or rebuttals, evidence submitted, and any arguments presented at the

probable cause conference by the parties.

=) (J) Finding of Probable Cause. A finding of probable cause by the hearing officer does
not constitute a finding that a violation occurred. The hearing officer shall not make a finding of
probable cause if presented with clear and convincing evidence that, at least 21 working days
prior to the alleged violation, the respondent requested written advice from the Commission staff
pursuant to Section 83114(b), disclosed truthfully all the material facts, and committed the acts
complained of in reliance on formal advice of Commission staff or because of Commission

staff’s failure to provide advice. If the hearing officer makes a finding of probable cause, then the

12/16/2025 18361.4 Amend
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Enforcement Division shall prepare an Accusation pursuant to Section 11503 and have it served
upon the person or persons who are subjects of the probable cause finding. The hearing-officer
Commission shall publicly announce the finding of probable cause. The announcement shall
contain a summary of the allegations and a cautionary statement that the respondent is presumed
to be innocent of any violation of the Act unless a violation is proved in a subsequent
proceeding. The Chief of the Enforcement Division shall be responsible for the presentation of
the case in support of the Accusation at an administrative hearing held pursuant to Section
83116.

Note: Authority cited: Section 83112, Government Code. Reference: Sections 83115,

83115.5 and 83116, Government Code.
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