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RE: who is a Judge of a Court of Record?

At its meeting on 8/3/75, the Comnission approved the recom-

mendation of the staff that corrnissioners, referees, tempor-

ary judges and judges sitting on assignment wiII not be

deemed"judges of courts of record" within the meaning of

cov. code S 87200. The Comnission did not approve all

of the reasoning in the staff memo ot 7/28/76, a copy of

which is attached, but mereLy affirmed the conclusion

contained therein.
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From : FAIR POLITICAL PRACTICES COMMISSION

Ted Prim

Subiect: 14hs is a Judge of Court of Record glithin the
Meaning of Gov. Code S 87200

AB 809 amended cov. Code S 87200 to include "judges of
courts of record" among those puhrlic officials wlro must fj-le
statements of econcmic interests. Soon after passage of th-is
legislation, the staff began to receive incluiries concerning
the meaning of the phrase "judges of courts of recor.d." Speci-
f ica1Iy, r!'e have been asked whether coirrnissioners, ref erees,
temporary judges, and judges sittj.ng on assignmenf- ai'e required
to file statements of economic interests.

Article 6, Section l- of the California Constituticn prc-
vides that the Supreme Court, cour.ts of appeal, superior courts
and municipal courts are "courts of record;" justice courts are
specif j-caI1y exclud.cd. The question tc resolve, threref ore, .is
whethen a cormissioner, referee, temporary judge or judge sitting
on assignment is a "judge" vrhen he cr she sits on the Supr:eme
Court, a court of appeal, a superior court or a municipal court.
It is the tentative recom'nendation of the staff' that such pel:sons
should not be deemed "judges" within the meaning cf cov, CoCe
S 87200, and, hence, they neeC not fil,e statements of economic
interests.

Articie 6, Section 22 of the Constj.tution authorj.zes the
I,egislature to permit trial courts of record. to appoint subor-
dinate cfficers such as conmj-ssioners. Gov" Code S. 72190 provides
that commissioners shall have the status of ex officio deputy
clerks. Code of Civil Procedure S 259 provides that the powers
of a conmissioner include the porver to hear and determine ex
parte motions for orders and wrj"ts, except orders or writs of
injunction in the superior ccurt for which he is appointed" fn
addition, comnj-ssioners assist the courts in fact finding.

Traffi-c referees, as described j.n Gov. Code S 72400, havethe powers of ex officio deputy clerks (S 72403) and, as such,are similar to coftL'nissionersir L1so, in certain respects, trafficreferees have the power's of a judge. For exanple, thev can setbai1, take p1eas, and, in some instances, impoie iines-. SS 72401,i2402. Referees who are appointed pursuant to Code of Cj.vil
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Procedure S 639 are empowered to assist the couri in the deter-
mination of complex factual issues. However, referees appoi.nted
pursuant to an agreement between the parties, as provid(,d in
Code of Civil P::ocedure S 638, nray possess the fu1l porrers of ajudge with respect to a particular case. Thus, referees sittir.J
Pursuant to a general reference under S 638 and, to a iesser
extent, traffic referees may exercise the powers of a judge.
Horrever, referees appointed by the court pursuant to S 639 pos-
sess a more limited form of power which relates only to fact
finding.

Article 6, Section 21 of the Const-itution provides that,
by stipulati.on of the parties, the court may appoint a temporary
judge to try a matter and to act untif a fj-nal deterrnination of
the cause. Unl-ike commissioners and referees, t.emporary judges
have both j udicial status and j r,dicial, poiver . Iiowever , j.n
practice, temporary judges and referees sitting pursuant to ra

general reference under:.Code of Civil ProceCure Section 638
exercise vir:tua11y the same degree of juCicial power. Teirporary
judges differ from permanent judges in that they are not corilpen-
sated and they are not prohibiteC from practicing law. fn addi-
tion, temporary judges are part-time, pe!-haps serving for only
one or t$ro dai's in a year, The rest of the year thcy gencralJ-y
are practicing attorneys, conrrnissioners or referees.

Finall-y, Article 6, Section 6 of the Constitution grants
the Chief Justice of the Supreme Court the authority to assign
retired judges to sit on any court rvhen their services are
needed. Persons sitting on assignment receive fuI1 compens:rtion
as a judge for the time served and possess the fu11 powers of a
judge. Unlike temporary judges, who sit by stipulation, a judge
sitting on qssignment may be removed onl,y by the Chief Justice
or by a complaint brought through the norma.l- process for chal-
J.enging j udges.

It is apparent from the foreEoing that commissioners,
referees, temporary judges and judges sitting on assignment, or:
some of these categories, could be deerned "judges. " All of the
positions involve the exercise of some judiciat power and a few
of them (judges sitting on assignrrent, fenporary judges and
referees appointed pursuant to a general reference under C.C.p.
S 638) enjoy fuII judicial powers with respect to the particular
matters over which they presi-de. They are, therefore, in a
sense "judges" of courts of reccrd, albeit not fuil-time judges.
Moreover, their duties create the potential for conflicts ofinterest which arguably should be disclosed in the same mannerthat potential conf Lict-s are!now revealed by fu11-ti_me judges.

Nevertheless, there are persuasive reasons which mi.lit.rteagainst concluding that theselpositions are ',juCges of court of
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record" as that phrase is used in cov. Code S B72OO. Among
those reasons are the following:
(1) The amendment (AB 809) was not intended tc apply to thesepositions i
(2) The nunber- of f ilers rvil] increase dranrat j.ca11y, thereby

creating difficulties vrith respect to adeguate revi.ew of
the statements and the obfuscation of significant informa-
tion because of the mass of d.ata on f il-e;
Itany individuals may refuse to serve as comnrissioners,
referees, temporary judges or judges on assignment if
they are requ.ired to file statements. of economic interests;
and

(4) Strict compliance with Gov. code S 87200 vrould impede thejudicial system's ability to use temporary judges and judEes
on assignment.

By limiting the judges covered by cov. Code S 87200 to
"judges of courts of record" the Legislature excluded judges ofjustice courts. This would seem to evidence an intention to
exclude part-time judges and/ot judges wj.th Iirnited jurisdictior,
despite the fact that while sitting, a judge of a justice court
exercises all of the powers of a judge with respect to those
matters which are within his jurisdiction. See C.C.p, S 112.
Moreover, the exclusion is significant in light cf the fact
that judges of justice courts are pennitted to practice law and,
therefore, the potentiai for conflicts of i,nterest is grreat.
Apparently, the Legislature concluded that despite this poten-
tial , and the concomitant need for disclosure, disclosure bypart-time judges with linited jurisdiction was not warranted.

One possible reason why judges of justice courts were
excluded is that inclusion would have inereased the nu:,nber ofstatements of economic interests being fiied. perhaps theLegislature was concerned that this would create pr6blems re1a-tive to adequate revj-er.r of the statements and i:he obfuscationof important information due to the mass of data on f ij_e. Ifthis problem is a legitimate concern, its importance would begreatLy enhanced by interpreting the phrase i,iudges of courtsof record" to include commlssioners, iefereesl t6rnpor.ry judges
and j udges on assignment. It is imposs j.b1e to aet-ermin"e i.neprecise number of additional statements which wourd be fired,but, assuming that a1r- of the categories in q'r"= iiorr-*.ru -Je.*ua
"judges, " it undoubtedly wouJd nun6er in the ti.rousands.

An additional consi.de.ation lrhich may tre relevant to thisissue is the d.eterrent effect of a decisi.6n to ;;;"i;; 
"Ioi.*..,t=I
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of economic interests from conunissioners, referees, t.emporaryjudees and judses on assisnment. *any -i t;;;;;;;"=-j'Ii"i""amay deci-de that, in light of the extri paperwoik and what theyperceive to be an unwarranted intrusion on ttni, prl"""V, in"Vwould prefer not to accept part-time assignrnerits.- Althiuqhthese contentions also have-been made by iu11-tine crrriciii=covered by Gov. Code.S_ g72OO, the1, 63, Lave nore i.p".t-""^i"gfrom part-time of f icial-s such.., 'tu*p'o..ry judges 
";;-i";;;"on assignment when combined $rith the ottrer coniiaerati5ns - -

mentioned herein.

I'irial}y, strict compliance wj-th Gov. Code S g72OO mavhinder the judicial system,s ability to use pi.i_ii","-i;;;u".
.fudEes on :issignment and temporary -juCges, flr example; ;iiu"are appoi.nted on short notice and il miqht be impos,:.1i. - 

t_.,comply with the reguirement of Gov, cod; S a7202 th"t-;iua;_ments of economic interests be fired "ten days prior to aosu*i.,goffi ce. "!/
The aforementioned considerations lead the staff r_o concr.u.fethat. it.probably was not the intent of the Legislature io inctuaecommissioners, referees, temporary judges and judges on assiEn_ment within the coverage of Gov. Coae S g72OO.- e.""rai-"giy, ,"recommen.l tilat the ccrn:nission not deenr such ofriciars to-he"judges of courts of record. " rf, hcwever, the conrrnission dis-agrees with this recommendation, there is ample ."pp"it-i", tfr"opposi-te concl-usion. Many of the concerns whlch mt-tivated t-heLegislature to require perllanent juclqes to disclose their eco-.nomic interests are applicable to the offj-cials in guestic.rn.Moreover, since theserlersons serve ',courts of ,:ecoia; i"a, "tleast for some purposes-, act as judges or perform judicial func_tions, an argument can !9 made tiat-they aie ', judg6s,, ruiiirin tfremeaning of Gov. Code S 87200 and that ti:e public interest wittbe served by fu11 disclosure.

't/:'There also is some ques$ion whether temporarv iudoosjudges_on :.ssisnment and r6feree" "pp"inioa-il;;;;[ i;";-"'_oeneral reference, would have to fiie anniveisary 
"ioiur,..tupursuant to Gov. Cod,e S 97203 and, if so, when, '

t




