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A''t'Rose Elizabeth Bird
Secre tary
Agriculture and Services Agency
1220 N Street
Sacramento, CA 95814

Dear Ms. Bird:

I have been asked to respond to your letter of Ar:gust 27,
1976, reguesting "an informal opinion on the continued viabilitl.
of Section 11770 of the fnsurance Code in light of the passage of
Proposition 9. "

I. Background

California employers are subject to compulsory liability for
injuries sl.rstained by employees in the course of their employment.
Ivhen compulsory liability was instituted in the early 1900's, the
California Constitutionl/ authorized creation of a State Compen-
sation Insurance Fund to insure that employers could obtain in-
surance against this liability at a reasonable cost. pursuant tothis constitutional authorization, the Legislature created a State
Compensation Insurance Fund (hereinafter the ,,Fund") to be admin-
istered by a five person board of directors. (Ins. Code Section71770) fn providing this insurance coverage, the Fund j,s to com-pete directly with private i.nsurers for business and is to be selfsupporting but not make profits (Ins. Code Section 11775). Thj-sinsures employers access to liability insurance at cost, preventsa private insurance monopoly and provides a ,'yardstick" by which

to return, either in the form of cash or credit (against renewalpremiums) dividends, any excess of assets over riabilities afterproviding for necessary reserves and a reasonabre amount for cata-strophic hazards (fns. Code Section ]j-77'). The Board of Directorsdecides r^rhether to declare a dividend, hrhether it wiLl be cash orcredit, the amount of the di,vidend and what proportion of the sur-plus is to be returned to each employer (tns-. Coae Section-itZll) .

The Board of Directors of the Fund is composed of the

!/cat. Const., Article xx, section 19.
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Director of the Department of fndustrial Relations, who acts as
chairman, and four members appoint._-d by the Governor. To be eli-gible for appointrnent, a person musi have been either a policy-
holder (an employer) or an employee of a policyl.rolCer in the Fundfor at least one year prior to the appoint$ent and must conEinuein that status during the period of membership (Ins. Code Section
LL770) .

With regard to the four gubernatorial appointments,
there are no statutory restrictions concerning how many, if any,
must represent public or private policyholders, or how many, if
any, must be employees of policyholders. Thus, aII four appointed
members couLd be private poLicyholders and, at the present time,
they are .

II. Analysis

Government Code Section 871002-/ establishes the basic con-
flict of interest prohibition and provides:

No public official at any level of state or
1oca1 government sha1l make, participate in
making or in any way attempt to use his of-
ficial position to infLuence a goverrunental
decision in which he knows or has reason to
know he has a financial interest.

Section 82048 defi.nes "public officj-al" to mean every member, of-
ficer, employee or consultant of a state or local goverrunent agen-
cy. Hence, if the Fund is a state agency, the members of the
Board of Directors are publ j-c officials and are subject to the
strictures of Section 87100.

Section 82049 defines "state agency'! to incl,ude "...every state office, department, division, bureau, board and corn-mission, and the Legislature, . . . " To further clarify the meaning
of this section, the Fair political practices Commission adopted
2 Ca1. Adm. Code Section 18249 vrhi.ch provides:

An agency is a state agency within
the provisions of Government Code Section
82049 only if al1 the following criteria are
me t:

(a) The agency is authorized by
statute, executive order or the California
constitution.

Titt-"Itatlo.,E a."
ca ted.

to the Government Code unless otherwise indi-
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(b) At least- one votir.rg membcr i s
an elected state officcr or: is appcintc'd by
an elected state off j-cer or an agency offrcial
or a state agency.

' (c) The agency is financed in part
by any state funds or is subject to appropri-
ation in the state budget.

(d) An area lar-qer than one countl'
is incfuded in its jurisdiction.

Each of the stated criteria is satisfied in the case of
the Fund. It is authorized by the Constitution and by statute,
four of the five mernbers of the Board of Directors are appointed
by the Governor, the agency is subject to appropriation in the
state budgetl/, and the agency's jurisdiction is the State of
california. In addition, California case law nakes it quite clear
that, although unique, the State ComPensation fnsurance Fund is a

"state agency." See Gilmore v. State Conpensation Insura Eund
(1s37) 71 P.2d, 640, 2
2t0.

Having concluded that the fund is a state agency and
that its membels, therefore, are public officials, the next qu6s-
tj-on is r,rhether any of the members have the requisite "financial
interest" to trigger the provisions of Section 87100 and the dis-
qualification provisions of the Conflict of Interest Code to which
ih.y .r" or will be subject.l/ Section 87103 defines "financial
interest, " both for purposes of the Section 87100 prohibition and
for disqual i fica tion pursuant to the provisi.ons of a conflict of
interest code:

An official has a financial inter-
est in a decision within the meaning of Sec-
tion 87100 j-f it is reasonably foreseeable
that the decision vril1 have a material- finan-
cial effect, distinguishable from its effect
on the public generally, on:

(a) Any business entity in which I
I

7I"**m.. Cod. Section 11773 provides that the state Compensa- i

Eion rnsurance Fund sha11 consiit oft " (a) such specific appro-
priations as the Legislature from time to time makes or sets l

lside for the use oi the fund."
I

4/section87300reguireseverystateagencytoadoptaConf1ict
of rnterest Code wiiich mandates "designated employees" subject to I

the Code to disquali.fy themselves from making or participating in
making decisions r.rh:-ch foresecably rray materially affect their
o.r,rn f inancial interests. SecLion 87302 (c) 

|
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the public official has a direct or indirect
investment v.'orth nore than one thousand do1-
lars ($1,000) ;

(b) Any real property in which the
. public official has a direct or indirect in-

terest r,rorth more than one thousand dol-lars
($1,000) ;

(c) Any source of incone, other
than loans by a commercial lending institution
in the regular course of business, aggregating
two hundred fifty dollars ($250) or more in
value received by or prornised to the public
official within twelve mon+-hs prior to the
time when the decision is made; or

(d) Any business entity in which
the public official is a director, officer,
partner, trustee, employee, or holds any po-
sition of management.

For purposes of this section, in-
direct investment or inte!'est means any in-
vestment or interest owned by the spouse or
dependent child of a public official, by an
agent on behalf of a public official, by any
business entity controlled by the public official
or by a trust in vrhich he has a substantial in-
terest. A business entity is controlled by a
public official j-f the public official, his
agents, spouse and dependent children hold
more than fifty percent of the ownership in-
terest in the entity. A public official has
a substantial interest in a trust when the
official, his spouse and dependent children
have a present or future interest worth more
than one thousand dollars (S1,000).

Section 82030(b) (2) excludes salary received from a
state agency from the definition of income. Accordingly, unless
the Director of the Department of fndustrial Relations, who serves
as chairman of the Fundr s Board, receives income from a source
other than the state, he will not affect a "source of income"
within the meaning of Seclion 87103(c) when he makes or partj,ci-
pates in Fund decisions.Y
!/We have not been provided with any information relative to
whether the Director has "investment," "real property," or
"management" interests which may be affected and hence, cannot
cotrment on r.rhether he must Cisquali.fy himself from certain deci-
sions by virtue of these interests,
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The other four members of the Board, on the othcr hand'
mustbepolicyholders(employe:'s)cre::rplofeesofpolicl'ltold':rs
of the F-und. -For these members Lhc policyholder, when it is in
the private sector, undoubtedly v:i1l be a source of income (Sec-
tion 87103(c)) and a business entity in vrhich they hold a manage-
ment or employee Position (Section 87I03(d))' I'lorecver ' the de-
cision to declare a dividend payable to the private sector po1-
icyholder will have a financiil effect on the policyholder' rf
it'is reasonably foreseeable that the dividend dr:cision wi'11
fr..,r. . "materiai" financial effect on the policyholder, distin-
g"i"n.Ufl from its effect on the public generalli" it will be

i".".=.ty for the member whose compan)' will be so affected to
ai;;";iiiy himself from nakins or participatlng in the dividend
decision.

The concePt of materiality has been clarifieC by the
Commission by reguliiion. 2 Ca1. A&m. Code Section 18702 provides,
in pertinent Part:

(a) The financial effect of a govern-
mental decision on a f j'nancial interest of a pub-
1ic official is material if, at the time the of-
ficial makes, participates in making or. attempts
to use his or her officiai position to influence
the making of the decision, in light of all the
circumstaices and facts knoHn at the time of the
decision, the official knorvs or has reason to
know that the existence of the financiaf inter-
est might interfere e/ith the official's Perfor-
mance ;f his or her duties in an impartial manner
free from bias.

(b) In determining the existence of a

material effect upon a financial interest, con-
sideration should be given, but not be limited
to, an analysis of the following factors:

(1) In the case of a business
entity in which the public official has
a direct or indirect investment worth
more than one thousand dollars ($1,000) ,
or in the case of a public official who
is a director, officer' Partner, trustee,
employee, or holds any position of man-
agement in a business entity:

(A) I^rhether the effect of
the decision r,ri1l be to increase or
decrease the annualized gross reve-
nue of the business entity bY one
percent or ncre or the annual net
income of the business entitY bY .5
percent or morei
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(R) Ir'he thcr thcr r-'f f cct of
the decision i.ril1 be to incrcasc or
decrease the assets or liabilities
of the business entity by S50,000
or morg, or by .5 percent of its
current assets or liabilities, which-
ever is less,

****

(3) In Ehe case of a source of in-
come of a public official as defined in
Government Code Section 87103 (c) :

(A) The decision will affect
the source of income in the manner
described in subsection (b) (1) above;

(B) I,Jhether the governmen ta 1

decision will directly affect the
amount of income to be received bY
the official,

(c) whether there is a nexus
betereen the goverrunental decision
and the purpose for which the of-
ficial receives income.

The specific doIIar or percentage amounts
set forth above do not constilute either absolute maxi-
mum or minimum levels, but are merely intended to pro-
vide guidance and should be considered along with oth-
er relevant factors in determining whether a finan-
cial interest may interfere with the official''s ex-
ercise of his or her duties in rendering a decision.

Turning to the specific guidelines first, it is necessary
to anafyze certain factual information to determine whether they
are apposite. For example, although some policyholders pay only a
fevr dollars per annun in premiums for Fund coverage, others pay as
much as $300;ooo to $400,b00 per annum.6/ I,loreover, a policyholder
with a good record can receive an annual dividend srhich eguals 40
to 5O percent 1)f the premiums paid. Accordingly, a dividend deci-
sion by the Fund's Board could return several hundred thousand dol-
lars in cash or credit to a company which is a source of income to
a director or in which the director holds an employment position.
If the dividend increased or decreased the annual net income of the
company by .5 percent or more, the financial effect of the <iecision
to decLare the dividend would faII within the guideline. Similarly,
67Th""" ftS"."=, and others referred to hereln, r.rere provided by a
representative of the State Co;apensation Insurance Fund.
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if the decision increased or d.ct:eased the assets or liabili i-i,rs
of the company by $50,000 or flore, or by ' i per(:er)t of i ts clrrr'('nt
assets or liabilities, v.rhichcver is lcss, the financial effect of
the decision would be within the guideline.

' However, even if the dividend decision did not result
in the financial impact specified by the guidelinc, the cl:cisicn
nevertheless might be "materiat. " -\s inCicated in 2 Ca1. Adm.
Code Section 18702 (a) , the ultimate -'esi in deiernining materi-
ality is whether the menber of the Fund's BoarC can make or par-
ticipate in dividend decisions "in an impartial manner free from
bias." In light of the amounts of noney involved and the rela-
tionship between the Bcard member and the poli,cyholder, it is
questionable lrhether the Board member could maintain the reguired
impartiality. Z/

I{e observe, moreover, that to the extent a dividend de-
cis.ion will have a "material" financiar effect, r-hat effect v:ili
be distinguishable from the effect of the decision on the public
generally. The "public generally" is not insured by the Fund,
does not pay premiums to the Fund and does not receive cash or
credit dividends from the fund. A dividend decision, therefore,
has a unique effect on policyhotders which is distinguishable from
the effec€ the decision-has on the public qenerally.g/

Accordingly, it is possible that a director of the Fund
who is ej,ther a private employer policyholder or an employee of a
private employer policyholder will have a financial interest in a

dividend aeciiion within the meaning of Section 87103. I'Jhe n thj's
is the case, that director must disqualify himself fron participa-
tion in Board decisions related to the declaration of the dividend.
Section 87100.

One final clarification should be added to this conclu-
If a director q,ere a public employer policyholder or ans10n.

/we have not been provided with facts which enable us to determine
lrhether the criteria in 2 Cal. Adm. Code Section 18702 (b) (3) (B) and
(C) are present in the context of dividend decisions. However, as
the regulation indicates, these criteria are only guidelines to
which "consideration should be given" artd are not determinative.
Accordingly, materiality can be present regardless of a direct
effect on the arnount of incorne received by the official or a nexus
bet$reen the goverrunental decision and the purpose for which the
official receives income. See opinion requested by Iris Sankey,
2 FPPC Opinions _ (llo. 76-071, Nov. 3, 1976).

8/2 cat. Adm. Code Section L8703 interprets the phrase ',public
generallyrr to include a "signifi.cant segment of the public.', It
is doubtful , however, that employers who carry insurance through
the Fund are a significant seginent cf the public.
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employee of a public enipl.ol,e r pciir-.,'holdc;:, neithc:' thc sc,urcc of
j-ncome interest nor the managem,jrnt position interest upon rvhich
we have based the foreqoing advice rl'orrld be present to create the
necessary "financial interest" required by Section 87103. In this
sj-tuation, the director's income woul-d be from a state or loca1
government agency and would not be within the Sect-ion 82030 defi-
nition of income and the empLoyinent or manaqenent position held
hrould not be wi,th a "business entity" within tile meanins of Sec-
tion 82005. Accordingly, absent an invest-,nent or real, propertl/
interest sufficient to bring the direetor uitirin thc de.finition
of "financial interestn in Section 87103, a director who is a pub-
1ic employer pol,icyholder or an e:nployee of a public employer
policyholder would not be subject to disgualification fronr divi-
dend decisions under Section 87100 or the conflict of interest
disqualification provisions of a Code.

I hope that these informal remarks are responsive to
your question. If I can be of further assistance to you in this
matter, please let me know.

Sincerely,

Conflict of Interest Division

EAX:jo

;

:

-Q.- z
E{qar A. Rer
Staff Attornev
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Mr. Michael Bennett
Executive Di rect or
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We hereby request an infornal opinion on the continued
viability of Section 11770 of the Insurance Code in light
of the passage of Proposition 9.

Section 11770 specifies that all mernbers of the Board of
DiTectors of the State Compensation fnsurance Fund, other
than the Director of the Departnent of Industrial Relations 'sha11 be policyholders or ernployees of policyholders. A
copy of Section 11770 is attached.

The State Compensation Insurance Fund is a part of the
Department of Industrial Relations and was established to
transact riorkers compensation insurance. The Fund is
adninistered by its Board of DiTectors. The Board sets
insurance rates for policyholders, awards dividends, etc.

Although the State Compensation Insurance Fund is clearly
a stata agency, Section 11781 of the Insurance Code provides
that the Board of Directors "nay perform all acts necessary
or convenient in the exercise of any power, authority, or
jurisdiction over the Fund...as ful1y and completely as the
governing body of a private insurance carrier."

DEPARTMENTS OF THE AGENCY

SIAIE PERSONNEI. SO RO

n^w fiM/'

cons i de rat ion

g. Yl,d,
Rose Elizabeth Bird
Agency Secret ary

Attachment

TOOD ANO AG'!CULTUIE CONSU'\ER AFTAIRS TRANCHISE IAX 8OARO GTNERAL SERVICES
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CIIAyIER't- THE Srare CortpENserloN INsuRlNca FI,ND'

Aniclc 1' Organiz:tion aod Powcts'

' 11770. [36, amended 1945' L941' 1959] Thc- Srate Com?ensation Insurance Fund

is <ontioued in cxistence, to u tjroini'i""a by its bc t:d oI diiccrors for the purpose of

$aoscriog workmcn's aornp"nsetion int*"nt"' ond insurance against ths cxpcirsc of dc-

;#t;;';;, ;i; ,"'io*"na 
""iurul 

misconcuct' against an emplover or his agent' aod

;;;;;;.; ;" employccs "nd 
othtr pcrsons of- &s compcns"rion 6sed by rhe sorklncn's

comDeosation 
'ws 

lor employe.i ind ,t'eir dep:nden:s. An7 appropriarion l"llt-th"tt-'
;:#;;il;;.:..r.,r,"'.f..,i,. a"te of thisiodc shall coatiouc to be availeble for the

purposes for which ir vras madc'

Thc borrd of dircrrors ot thc Statc C-orpsnsation In1o:t: Fund i: composcd of'rhc'

f)ircrtor of Indusui"l R.lations, w]]1 ir.i"ii.* thereof, and four membcrs srho shell be

aomiotcd bv thc Govcroor' tt t"'ru of o6cc of thc membersgf thc board' othcr tlao
'.i'f.i'*jt,"."I, ,i"u-i. f.* ye,s anc t'ey shell hold ofiiie until the appoiotmcnt

and qualiScition of ,tr.i, *..t'*i'l-fr,l *trni "f the 6rst Iour mcmbcrs so oppointcd

:ffi,"#.ffi,il;;-;;;;; j'nu"'v 15' 1946, o.1e each on Januerv 15' l9{7' Jaouarv

ii,'iii6, r"J:", uiry 15,79li' F-"cl' meobcr shall- rcccive his ecrual and ncccssrry trav- '

cling cxpcrscs iocurrcd in tf'" p"Jo'**tt of lris drity as a membcr and' cxccpt thc Di-

rcctor of Indusrrial Retrtions, * ""n'i,.'a"ri"tt 
($z:i for e:rch day of his acnr:rt a*eod-

,*. ";;;;oi 
,t.,," uo"a in t'.itt to qu'lify for.me.-bcrshio oo the borrd' crch

mcmbcr ochcr thrn the direcror ;h"u;,.,,; iccni policyholtlct o't th" cmployce o{ a

r"i';;;r;, in the Statc co^ptn'"tlon itt'u"ntt F'n-d foi ott" ye"r prior to tris appoint-

mcnt, aoct must conrrotre rn such srarus during the P:li"d 9! his mcmbership'

;;.ifi';';i;ii,'L'Jf:lll,lt,llu.t,;;l,s;';Ltlat,:il,',:lgi 
r' i! :'o{t{I: 2'o4trdrtb': vol 1

f1770.5. lAddcil 1967] The provisioos oI Ariiclc ! (commcncing with Scctioo

APPENDIX T
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Vorkcr's Coml'cnsrtion rlct, or otltcr fcJer:l or- r*rritim:-l].ti':t""" sritrcn hrcic]crrtrl

ro:n<.1 in cooocdion '"itrr Cttifotn;r Vorkmcn's C'our;'co'rrioo' as fully as aV nrivlrc

io:urcr- 
L:w ot Eoe. to,., vol t. t 2.o1t7l; vol.2. I 2l.olt2ltdl'

rtnoo t^! t I 17?9: tl:oo' Crl' !

llTtiO. t16)41 ff'" f""'i-"y 'lt in'u" an 
'cnrPlotc( 

rgeinst his liability for

d, m r (* u o c c. n ",,*, 1,, 1'-", iJ;:l: * :t''lll ;;; :",l :1, :t*'I:",::."."*ll
of his ctn;'toyccs otlurr"tt' "'" rr"'..orrt., :s to lris cmglolccs.
mcn's compcnsrti::^ i:,:,,*::, t:,I':,;;;.';jr.';. i, I z.orrri: v"r r. r zr.orr2r ((t.

ffi I" il i:l i [:rI' ]"i i "" " * d o 
T::.':', l]::tJ,H::';:'L',*

,"'";:";;J;;Jl*i=dic'ion o"" :::=::::"'.,:'"t:::: ';" crcrciss or an, powcr.

of dirccrors may Perlo(m "t tll'tir"i,'.ui.i 
io tl''" adt'init''tion thcrcof or in conncc'

il':ffi IITJI::: ;J;::l',il"';" ; ;, ir uod"- rh' :pro'isions or this chep

rcr. as fuuy aod conpletclv J;:;:;;t '-ti :i I 
n:l'::'insurancc carrier' rhc

orinciort o6cc for tt't ""*tttiof 
of'b"siacsiof tbc Sterc Coropcosation Iosurrncc Fund

iliJIi l. *' C'" ::d 
c';11,i:r":';Iiil:l;i;.',,.. r{, r 2 01 ( I 2r-

l;;:i; 
t;:::l 

"ili;' 
t'"* compcnsation Insurance Fucd mev nrquirc and

' dsro rcal propcrty for t 
""* 

ll"" t ;;i;' ;i;t Angtlcs v'hco so dctcrmincd bJ

rhc boerd of dircctos' '* #;i;;'-;;;:;+* -i'ibl" b'ilJing' thcrcoo io ac'

cordr::cc Yrith tew'.

r 1782' I38 ( b )' amendcil 194 Jl All.busines:-'':1 ::::' ;:.;: l':i# *';::;
dt.,i-i;;" ;;t of i'" st"t Compensetion Irs*""tt luT'.i.*r.., ,r,',ori=.i ly 'r'i'
ilil;;;r tirte, tnc boud of direrto:s lrat l,cllorm t

chaPter' ion Insurence Fund maY:

ll71.J3- [3S(b), arocndcd 1945] The State Coanpensatt

' (a) Suc and bc '""d 
i";;;l* arising out of any acr ot omission in conncction

*i,r, iJuu."* or a(Iairs- 
he state Compensatioo Io'

(b) Eotcr inco 3n, cootracts or oblig:riors- rcleting to t'

*rr"llirlJ'*ntch are autlrorizcd or pcrmit:ed by hw' 
-

(c) Invcst acil 
""*t,ilit;;;;'u"'""gi"8 

to the firnd as provided by thk chrp

*. 
,a) condsct all busin:ss aL:d afirirs aoil pcrfo:m all acrs telatiog to thc fucd 

.

.,t'",i"-, o, oo, s2ecifcally dcsigneted in this chaptcr' 
- '-"-'-'i::". r";; ii":' """"' 

c"ir'vr or rap' ral- YoL 1' t 2 o{trr'

11784. |,g,"t'ctu ;;;; to 'na"';ng 
thc busincss aod affairs of thc funJ'-

the m:ln.gcr of drc fund maY: - '- - :-
(a) Xotcr into conuacts of r"orlrrncn's compcnsrrion iosulancc'

(lr) scll aonuirics covcring comperultt": T::9::.- .^ouiremcnrs of thc in,l,rsrri.rt

"..,,::i ,:;1ffi :ifi5ilI fi['l;1il*:::x:'J' ;"'fi;''J'p"";"" "'
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