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A pledge must be a legally enforceable promise in

order to be a contribution. Decision at o.R. meeting
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ANALYS IS

AtI section references, unless otherl''ise noted, are
to the Governrnent Code.

The Code of Ethics prohibits Members of t'he
r..:oislature, ajnong others, from engaging in any.business'
;:;;;;;i;;'o' pt6f"""ionar activitv, or incurrins anv

;;;;;li;. in substantial conf lict r'rith the proper -discharge
Ii-tfi.i, a"ties in the public interest or i-n conflict rvith
;;.;;-;;";;n.iuiriti"" is prescribed bv state raw' under

="ual"ititn (b) (]) through- (1) of Section 8920 of the
E"".t"",."t code,l various exanpres of prohibited conflict
situations are set for th.

Subdivision (b) (5) of Section 8920 rghich may be

referred to as t}re "personal interest" provision i: S'
;;;;i;i;"-;re find reievant to lour situation and it pro-
vides :

" (b) No l'lember of the Legislature
shalJ-, 

-during the Eerm f or rvhich he rvas

elected:
***

" (5) ParticiPate, bY voting or any
otrrer action, on the f l-oor of either house'
or in conrrnittee or elsewhere. in the enact-
*.ni o. defeat of legislation in which-he
has a personal interest, except as torlol's:

"(i) ff, on the vote for final passage
by the'house of ruhich he is a member, of
tte-legistation in rvhich he has a personal
i"iuiuit, he first files a sta'Lement (rvhich
ihalI be'entered verbatim on the journal)
statinq in subs*'ance that he has a personal
lntere6t in the legislation to be voted on

""J 
- 

""t"i tirs tand j-ni such interest, he is
able to cast a fair and objective vote on
s"cf, f"qi=fation, he may cast his.vote.with-
ort ,rioi"ting any proviiion of this article;

J
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" (ii) If the member believes that, be-
cause of his personal intercst, hc should
abstain from participating in Ehe vote on
the legislation, he sha1l so advise the
oresidinq officer prior to the commencemen!
Lr tne v5te and shall be excused from vot-
iDg on the legislation rvithout any entry
o"'tit" jcurnai of the fact of his personal
interesl. In the event a rul-e of the house'
requiring that each member rvho is Present
vote aye or nay is invoked, the presiding
officei shall order the nember excused fron
compliance and shall order entered on the
jouinal a sirnple statement that the meinber
i.ras excused fiom voting on the legislation
Pursuant to Iaw-

* * *!r

Thus, these provisions of subdivision (b) (5)'of
Section 8g 20 dictate r.rhat a l-egislator _may or may noe.alo as

lo " 
particular measure in the- Iight of his personal interest'

Section 8921 states that a person subject to these
provisions has a personal interest if he has reason to
["iiu"" or expect tnai ire wi]1 derive a direct monetary.gain
or suffer a direce monetary loss by reason of his officiaL
u.ti"ity- It al-so providei that a person does not have such
,"-i"i.i"=t if any Lenefit or detriment accrues to him as a

^.*u"r 
of a businEss, profession, occupation' or grouP to no

oreater extent than an! other member of such business '
irofession, occup,ltion or grouP '

If facts are within a person's knowledge on the
basis of wnicfr f,e should conclude that he will derive a

Iiiu"t-*"""tary gain or sufier a direct monetary loss by.
;;;;;; oi iti= orii"i.r activitv, he mav have a personal in-
terest.

The question thus presented is whether i-ltgi=1?-
tor will derive such a direct monetary gain or sufter a 01-
iect mo.tetary loss irom his official lctivity that- it would
be ctassifi"& .as a personal in'"erest; and even if his
interest is classified as a "personal interest, " are the
circumstances such that the benefits which would accrue to
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him as a member of a class (in this case t'he class would be
;;;p;;.J of similarly situated candidates and legislators)
U"'ilif utu"t than thl benef its r';hich r'rould accrue to other
nembers of this c lass ?

In t}lis situation, if a legislator has reason to
believe that he rsill dcr j-ve a direct monetar-y gain or loss
from his official activity and is affected differently than
;th;, rnen,ler= of his business, profession, occupation or

"i""o. or is not otherr';ise excepted, then he would have a
3;;;;;"i i.,lerest within the melning of section 892r' lihile
irr"se pro,risions of the code of Ethics have never been
interpieted by an appellate court.in California, we think
tn"i it-t.." is-at leait a possi'bility that the "group" exceP-
ti"" ."y not be available in such a situation, since the,
gi";p-i;,r.rved is a small deEinable group, Ih? nriq:::-:f
ivhich will not be affected uniformly by such legislatj'on'

By the terms of subdivi-sion (b) (5) of Section 8920'
such a pers'ona1 interest does not necessarily preclude a leg-
i.i"t"r'from casting a vo-.e on tl:e vote for final passage.of

"".f. 
-i.9 i" fation, ii he can vote irnpartially notlvi ths tand ing

rri= int6..rt and so states in the journal- Ho\vever, this ex-
ception does noL apPly '-o votes.in ccmmittee; and the member

ir"i.,ia u. precluded ir6m voting in cormittee on such legisla-
tion under the Code of Ethics.

The Political Reform Act of 19?4, an initiative
measure (see Sec. 87100 ei seq., Gov' C'), superseded prior
legislati.ve enactments to the extent of conflict betr'reen

""ift "n""t^ents 
and the act (see Sec' 81013) ' The act does

not. hor",r.r, i-n our opinion, supersede the Code of Ethics
Ioi'regisrators and oti'rers e*cepl for those provisions which
would pre.,rent -uhe provisions of the Political Reforn Act from
being given fu11 effect.

Section 87103 states t:-at for the PurPoses of Sec-
tion 87100, an official has a financial inteiest in a deci-
sion rvithin the rn.eaning of Section 87100 if it is reasonably
foreseeable that the decision will have a material financial

t

,
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effect, distinguishable f rom
upon thc interqsLs listed in
Section 87I03. z

its effect on the public generally,
subdivisions (a) through (d) of

"8?103. * * *

" (a) Any business entity in r'rhich the
public'officill has a direct or indirect in-
ir..t e.rt worth more than one thousand dollars
($r,000);

property in which the
a direct or ind irec t
than one thousand

" (b) AnY real
public official has
interest r'ror'uh more
dollars ($1,000),

, " (c) Any s<iurce of income, other than
ioans by a commercial lending institution
in the regular course of business, aggre-
qatinq tw6 hunclred fifty doll-ars ($250) or
fror" lt, value received by or promised to
the public official rvithin twelve months
pr io; to the tine l'/hen the decision is
made; or

" (d) Any business entity in which the
puLlic officill is a dj-rector, officer, part-
irer, trustee, emPloyee, or holds any position
of rnanagement.

"For purposes of this section, indirect
investment or interest means any investment
or i-nterest oivned by the spouse or dependent
child of a Publj-c officiaL, by an agent on
behal-f of a public official, by an1' business
entity conlrol1ei by the public official or
ly a irust in rvhich he has a substanLiaL in-
t-erest- A business entity is controlled by
a public offi.cial if the public official,
hii agents, sPouse and dependent children
hold riore tha; fifty percent of the ownershiP
interest in the entity. A public official
has a substantial interest in a trust when
the official, his sPouse and dependent chil-
dren have a present or future interest worth
more than one thousand dollars ($I,000)."

2
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Thus, a legislator is prohibited f rorn taking Part
in a decision or using his position to i-nf luence a decision
which rvould foreseeably have a rnaterial financial effect on
the interests seE out in subdivisions (a) through (d) of
Section 87103. This does not, ho'.vever, Prevent him from
participating in the making of a governmental decision
ivhere his parti.cipation is legal"ly reguired in order for
the decision to be made (Sec. 87101).

In the case under discussion, the return of a

filing fee does not aPPear to coine rvithin any of the cate-
goriei of financial interests contained in Section 87103'
it is not, in our opinion, a source of "incorne, " as defined
in subdivi.sion (a) of Section 82030; and it is not, of
course, a business entity or an interest in real property'

Thus, \re conclude that the conflict of interest
provisions of ihe Political Reform Act l'rou1d not be apPli-
LuUfu to this situation and rrould not Prohibit the legis-
Ia'tors in ques Eion from voting on such a bi1l.

In conclusion, an affected legislator may not
voEe in connittee on a bill which r'rill result in the return
of his election filinq fee; however, he riay vote on the vote
for final Passage of such legi-slaiion if he can do so
impartially and enters a statenent to that effect in the
journal before Lhe vote is taken.

JC : sms

very truly your s ,

Ceorge H. I"lurPhY
Leq is.lative Counsel

,"' i,)r,/-, (r,-u^-L
John..Corzrne '
oepu{e'y Legislative Counsel
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