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BEFORE THE FAIR POLITICI,L PR=\CTICES COi'll\lISSION 

In the Natter of: ) 
) 

Opinic.l requested by ) 
Carl Leonard ) 
Special Counsel, ) 
San Francisco Bay Area ) 
Rapid Transit District ) 

No. 75-042 
April 22, 1976 

BY THE cm1MISSION: We have been asked the following 
questions by Carl A. Leonard, special counsel for the San 
Francisco Bay Area Rapid Transit District (BI,RT): 

(l) Are persons ~epresenting the Bay Area Rapid 
Transit District before the State Public Utili ties Corc:luis­
sion lobbyists 'vli thin the meaning of Government Codc: Section 
82039? 

(2,) Is the safet.y director of the Bay Area 
Rapid 'l'ransit District a lobbyist because he cornmunicates 
information to the staff of the Public Utilities COll.utlission 
as required by a Commission order? 

CONCLUSION 

(1) Representing the Bay Area Rapid Transit Dis-
trict in quasi-legislative proceedings before the State 
Public Utili ties Coromission consti tutes attempting to influ­
ence administrative action. Persons who attempt to influence 
administrati ve action on a substan tial or regular basis are 
lobbyists. It is immaterial that t.he regulation governing 
electrified rai lroad trans it systems I in reali ty I applies only 
to the Bay Area Rapid Transit District. 

(2) The safety director of the Bay Area Rapid 
Transit District is not a lobbyist within the meaning of Govern­
ment Code Section 82039- as a re-sul t of cOTIU'!JtLTlicating vIi th the 
Public Utili ties Comrnission staff in compliance with a Com­
mission order. 
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~ (1) Bay Area Rapid Transit District (BART) operates 
an electrified railroad transit system in the counties of 
AlaTneda, Contra Costa, San Francisco and Sa'"! I'1ateo, California. 
-The California Public utilities Commission (PUC) has been given 
jurisdiction over the safety appliances and procedures of BART. 
PUC General Order 127 contains regulations governing the CC'1struc­
tion, maintenance and operation of rapid transit systems. While 
General Order 127 speaks in terr.1S of governing all eleclrified 
railroad transit systems in California, BART is the only such 
system in ~xistence at the present time. Attorneys from the 
law firm of Morrison & Foerster, which acts as special counsel 
to BARTl and members of the BAR'l' staff from time to time contact 
the staff of the PUC and testify at public hearings concerning 
the amendment of General Order 127 and the need for additional 
regulations. The question before the Commission is vlhether by 
virtue of these contacts with the PUC these persons are lobby­
ists within the meaning of Government Code Section 82039!1 and 
as such are subject to the provisions of Chapter 6 of the 
Poli ti cal Re form -Act. 

Lobbyist is defined in the Political Reform Act to include: 

•.. [A]ny person who is employed or contracts for 
economic consideration f other than reimbursement for 
reasonable travel expenses, t.o communicate directly 
or through his agents with any elective state offi­
cial, agency official or legislative official for the 
purpose of influencing legislative or aQministrative 
action, if a substantial or regular portion of the 
activities for vlhich he receives consideratio'1 is for 
the purpose of influencing legislative or adminis"trative 
action ..•. 

Section 82039. 

The PUC is a state agency and its commissioners and 
employees, therefore, are agency officials within the meaning 
of the Political Reform Act. Section 82004. Moreover, BART's 
special counsel and staff members receive economic considera­
tion for time spent in communication Hi th PUC officials. Thus, 
these persons will be lobbyists if they conmunicate with PUC 
officials on a substantial or regu~ar basis for the purpose of . ~ 

II All statutory references are to the Government Code 
unless otherwise noted. 
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influencing administrative action.~/ 

Inflt:cncing Ie slative o:t:' administrZlti.ve acti.on 
means "promotjng, supporting, inflt:cncing, modifying, oppos 
or delaying any legislative or administra~ive action by any 
means, including hut not limited to t~e provision or use of 
info:rmation, statistics, stl.,dies or cmalyses." Section 82032; 
see a] s corn::c,ent 1..0 2 Cal. . Cooe Section 18239 (d). "Admin-

action" means: 

... the proposal, drafting, development, cO:1~~idera­
tion, amendment, enact.ment or defeat by any state 
agency of any rule, regulation or other action in 
any rate-makinc:r proceeding or any quasi-leg lative 
proceeding, which shall include any proceeding 
governed by Chapter 4.5 of Division 3 of Title 2 
of the Government Code (beginning with Section 11371). 

Section 82002. 

vle have been informed that the special counr.;e 1 and 
staff members of BART contact the staff and testify before 
Commissioners of the PUC for the pl.c.rpose of influencing deci­
sions concer~ing the amendment of General Order 127 or the 
need to adopt additional regulatjons .. ~/ Thus, the only ques­
tion left unresolved is whether theiC~e attempts to influence 
the aetions of the PUC occur in tile context of "quasi-legislative 

'/:..1 2 Cal. Adm. Code Section 18239 defines ",that constitutes 
"substantial and regular" within the meaning of Section 82039. 
2 Cal. l\.dm. Code Section 18239 (e) 'sets forth one standard fSJr 
employees and officials of local governmental agencies and an­
other standard for all other individuals. BART is a local 
government agency (Section 82041)and, consequently, its employees 
and officials are subject to the provisions of Section 18239 (0) (1) 
'1'he special counsel, on the other hand, is not one of BART's 
employees or offi als and, therefore, is subject to sul::::section 
(e) (2) of Section 18239. 

~/ 
Carl Leonard of thela~'l firm of Norrison & Foerster 

provided this information to a meIT~er of the COIT~ission staff 
in a telephone conversation. 
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proceedings.".i/ If the hearings concerning the operation of BART 
are qU.::lsi-legislative in nature, the special counsel and the 
staff members of BART will be attempting to influence adminis­
trative action. 

In general, the declaration of a public policy and 
the implementation of means for its accOl'iplishment are classi­
fied as calling for the exercjse of legislative power. Hubbs v. 
People ex reI Department of Public I'Jorks I 36 Cal. P"pp. 3d---r00 5,-
1008 (1974). In the instant case, the declaration of public 
policy is that current and future mass transit systems in 
California shall be operated safely and efficiently. The regu­
lations adopted by the PUC are the means. by which the state 
is attempting to accomplish this policy; 

Another relevant consideration in determining whether 
a proceeding is quasi-legislative is that quasi-legislative 
action usually involves an orientation towards future events. 
Quasi-legislative proceedings have as their purpose the crea­
tion of rules and regulations which establish standards for 
future conduct. City Council ~. SGperior Court, 179 Cal. 
App. 2d 389 (1960). Such proceedings, therefore, enillrace 
not only administrative actions of general applicability but 
any prescribed standard of conduct to which private interests 
mus t con form in the fut ure. See Ie. g. I Brm·Jn v. Boa rd of 
Supervisors of San Francisco,-r24 Cal. 274 (1899). In contrast, 
quasi-j.udicial action is characterized by an examination of 
past events and the adjudication of rights and privileges of 
.sp~cific parties. City Council v. Superior Cou~t, supra. 

!/None of the proceedings excluded from the coverage of 
Section 82002 by 2 Cal. Adm. Code Section 18202 describes the 
proceeding in the instant case. Section 18202 provides: 

(a) A proceeding of a state agency is not a quasi-legislative 
proceeding for the purposes of C~vernment Code Section 82002 
if it is any of the following: 

(1) A proceeding to determine the rights or duties of 
a person under existing laws, regulations or policies. 
(2) A proceeding involving the issuance, amendment or 
revocation of a permit, license or other entitlement 
for use. 
(3) A proceeding to enforce compliance with existing law 
or to impose sanctions fox violations of existing 1m,;. 
(4) A proceeding at whi~h an action is taken inVOlving 
the purchase or sale of property, goods or services by 
such agency. 
(5) A proceeding at which an action is taken which is 
ministerial in nature. 
(6) A proceeding at which an action 1S taken awarding 
a grant or contract. 
(7) A proceeding involving the issuance of a legal opinion 
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Professor Kennet.h Davis sUITh,larizes the 
t.~e following passage: 

concepts in 

Rules ordinarily look to the future, altho 
like statutes, they are occasionally retroac ve. 
Relatively, adjudication looks back~ards, typically 
applying law and policy to past facts, but, like 
equity decrees, declara j nts. and even 
orders to pay money, adjudications may be primarily 
concerned with the future. Opinions that accompany 
adj cations may have essentially the same of ct 
~s rules. 

These various difficulties are avoided by saying 
simply that adjurlication resembles \','hat courts do 
in deciding cas s, and trlat rule ITt ing resernbJ es 
what legislatures do in enacting statutes .... 

K. Davis, Administrati ve La:,~T 

Treatise, p. 287 (1958) (foot­
notes omi t ted) 

In the instant case, the PUC instituted hearings to 
det.ermine if accidents on the Bay Area Rapid Transit System 
nece~;sitated a'1'lcnd;nent of current regulations or the adoption 
of new rcgulations. p,n es::;cn tial par.L of such an inv~.,stigation 
VIas an exc::mination of BART's safe·ty proced:lres vlhich in turn 
produced an incidental by-product in'the form of a report 
directed solely at BART. We think that the investigation was 
primarily quasi-legislative in character despite the judicial 
overtones of the safety report. The discussion of whether to 
amend 01- promulgate regul ons prescribing fut-ure conduct 
resembled the activities of a legis12ture, not a court, and as 
such vTere qU<1si-legislativE~. The faOct that a by-product of 
these hearings was a hybrid report consisting of both legis­
lative and judicial features does not_ alter this conclusion. 

Moreover, we reject the no on that these proceedings 
were not quasi-legi~lative hecause they did not concern matters 
of general applicability. It is true that although the safety 
procedures set forth in General Order 127 2recouched in general 
terms, the only electrified railroad system of the type des­
cribed therein is BART. We do riot believe, however, that this 
fact standing alone is sufficient to change our characteriza­
tion of these proceedings .. Quasi-iegislati ve proceedings, like 
private bills in the Le lature, are not limited to matters 
of general applicability. Davis, s ra at 287. 

Finally, we recognize that rules and regulations adopted 
under the ist ve Procedure Act, Sections 11371, et s ./ 
must concern matters of general applicability.~/ HOvlever, 

strative Procedure Act, Section 11445, expressly 
PUC from the relevant provis s of the APA. 
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quasi-legislative proceedings, as described in Se~~ion 82002, 
merely include but are not limited to proceedings covered 
b~..;,..,the Administrative Procedure Act. The number of pZlrties 
affected by or involved in a proceeding is imm~terial to the 
determination of whether it is legislative or judicial in 
character. See K. Davis, Administrative Law Treatise, 287 
(1958). It is merely a logical out-growth of the function of 
the proceeding which causes most, but not all, quasi-jUdicial 
proceedings to involve a limited nUi"Ttber of persons ,·.'bile 
quasi~legislative proceedings involve larger segments of the 
public. There is no requirement that quasi-legislative pro­
ceedings must concern matters of general applicability. 

Of course, even if a necessary component of quasi­
legislative proceedings were the consideration of matters 
of general applicability, the proceedings in question would 
seem to meet this test. By its very terms, General Order 127 
concerns matters of general applicability. All of the defini­
tions and procedures are expressly designed to regulate any 
electrified tr~in system in California, and nowhere in the 
regulations is' there a specific reference to BART. Although 
at the moment BART is the only existing train system of this 
type I the PUC obviously designed these regulations for appli­
cation to rapi"d transit systems which may exist in the future. 

{2} As discussed above, a report on" Bl',R1"s safety 
procedures was a by-product of the Public Utilities Commission's 
hearings held to consider amendment of General Order 127. 
In this report, entitled Public Utility Commission's Decision 
No. 84582, BART was directed to provide:; the PUC informat.ion, on 
a continuing basis, so that the effectiveness of its safety 
procedures could be monitored. Pursuant to this order, BART 
has appointed its safety director to coordinate the flow of 
such information to the PUC. The question before us is 
whether by virtue of these activities the safety director may 
become a lobbyist subject to the provisions of Chapter 6 of 
the Poli tical Reform Act. 

In Part 1 of this opinion, we noted that a lobbyist 
is a person who is employed for the purpose of influencing 
legislative or administrative" "action , Section 82039, and that 
influencing administrative action is defined in Section 82002 
to include influencing actions io-a quasi-legislatiye proceeding. 
In the instant case, the information required by the PUC is not 
related to the hearings on General Order 127 or to any other 
quasi-legislative proceeding; rather, it is to be provided on 
a regular basis solely for the purpose of permitting the PUC 
to monitor BART's safety record. Thus, in compiling and for­
vlarding the information, the safety director is not attempting 
to ~nfluence any administrative action by the PUC. 
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c1irect~or limi ts his act.i vi ties to 
the mird.E:teriul a d clcrrini trati ve t2-sk of fon\'a:n1in9 f2ctual 
in rUi1tion on [':)'\1\.'1'1 s s fety recor:d and procedures I he \·:i11 not 
be a j st sub ject to the n:,qui rer;kc:n ts of Chciptcr G. 
If, hO\\Tvcr, the s2-fety director exp.=:nds his activities and 

. testifies before th PUC or prepiJ.rcs information analyzing 
or justi 9 P,j\RI" s safe rcc::-:)}:d fen::- use the; PuC \,,'ith 
a vicvl 1:,0 in£) c,ing decisio:--IS 0 the:; P;.'C in 2- qu ::~i-· 

is]ative proc,~edingf h \\"ill be ",t tjng to influence 
a.cil1ini'::1 ati\l2 (ictioIl an tl1t1S r 111<.1.)7 l)eCO:E(~ sllbjec:t t<O t!~le 

provisions of Ch 6. 

In conclusion/ \','0' note thi1t we think it appropriate 
to apply this opinion prospect.i\.TeJy only. Conseqnc:ntly, 
appearances befor(~ the PUC by attorneys repre::3E-"nting BAE/.r

[, 

and mel1,bcrs of the BAHT staff which occurred prior to the 
iSSUilllCC of this opinion need not be reported. 

Concur 
Approved by the Comrniss 

g: Brosnahc:m, Carpenter, 
on April 23, 1976. 

Lapan I Lo','!enstein zmd Quinn. 

~1-«IJ/;::;{:/!:ZL0''-tz:~~~_ 
Danle~ H. Lowensteln 
Chairman 

6/ The dete ing factor would be whether he engaged in such 
activIties on a substantial and regular basis. See note 2/ s ra. 


