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June 24, 1976

Ms. Carlotta Mellon
Appointments Assistant

to the Governor
Governor's Office ‘
State Capitol, First Flooxr
Sacramento, California 95814

Dear Carlotta:

This letter is in response to our recent telephone
discussion concerning the need, by appointees, to file
Statements of Economic Interests pursuant to the conflict
of interest provigsions of the Political Reform Act. As
the Appointments Assistant to the Governor, you were
concerned that appointees receive full information, and
appropriate forms, as to their financial interest dis-
closure responsibilities, as members of various boards,
bureaus, commissions, etc., at the time the appointments
were under active consideration. To permit you adequately
to brief prospective appointees, you ask for a list of the
agencies that would require disclosure of financial inter-
ests, the extent of the disclosure required, and an explan-
ation of why disclosure is required. Let me attempt to
answer your questions.

The conflict of interest provisions of the Political
Reform Act (Attachment A) are found in Chapter 7 of the
Act, beginning at Government Code §87100% This section
contains a basic prohibition applicable to all public
officials:

"87100. Public Officials; State and Local. No
public official at any level of state or local
government shall make, participate in making or
in any way attempt to use his official position
to influence a governmental decision in which he
knows or has reason to know he has a financial
interest."”

*A1l citations are to the California Government Code
unless otherwise indicated.

l“"i&zgfﬁdzg cal Practices Commission

P.O. BOX 807 - SACRAMENTO, 95204 -+« 1100 K STREET BUILDING, SACRAMENTO, 95814
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Disclosure Provisions for Article 2 Filers

The financial interest disclosure provisions are to be
found in Article 2, beginning at 587200, and Article 3, be-
ginning at §87300, of the Act. i~rticle 2 basically applies
to high-ranking state and local rpublic officials, many of
whom are gubernatorial appointee -

—
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"87200. Applicability. T“his article is appli-
cable to elected state officesrs, judges of courts
of record, members of the Public Utilities Commis-—
sion, members of the State Energy Resources Conser--
vation and Development Commission, members of the
Fair Political Practices Cormission, members of the
California Coastal Zone Conszsa2rvation Commission,
members of the board of supervisors, district
attorneys, and chief adminisirative officers of
counties, mayors, city manacesrs, chief administra-
tive officers and members oI city councils of
cities, members of each of the six regional
coastal zone conservation cocmmissions, and to
candidates for any of these offices at any
election."

Appointees to positions or azencies identified in §87200
are required by §87202 to file, rot less than ten days prior
to assuming office, a Statement ¢f Economic Interests, Form
720 (Attachment B), disclosing investments and interests in
real property (not income). '

Within thirty days after each anniversary of assuming
office, a Statement of Economic Interests, Form 721 (Attach-
ment C), disclosing investments, Iinterests in real property,
and income is required to be filed (§87203), covering the
period since the previous statemcnt was filed. Then, within
thirty days after leaving office, a final statement, disclos-
ing investments, interests in real property, and income during
the period since the previous stztement filed under §§87202
and 87203, is required (§87204).

Not all investments and intszrests in real property, however,
are reportable on these statements. The definitions of invest-—
ment (§82034) and interest in rezl property (§82033) are both
limited to investments in businez:z entities and interests in
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real property with a fair market value of $1,000 or more,

and in the jurisdiction of the agency. "Jurisdiction" means
the state, with respect to a state agency; and, with respect

to a local government agency, the region, county, city, dis-
trict, or other geographical area in which it has Jjurisdiction.
Thus, an appointee to the Public Utilities Commission, a state
agency, would report investments and interests in real property
worth $1,000 or more within California, while an appointee to

a board of supervisors would report investments and interests
in real property, worth $1,000 or more, within that county.
When income is reportable (on anniversary and departure state-
ments), however, all income from any source, within or outside
of California, of $250 or more, must be disclosed. Note,
however, that the definition of "“income”, at §82030, does not
include such things as salary and reimbursement of expenses
from a state or local government agency, any devise or inher-
itance, and specified interests and dividends. The Instruction
Manuals (Attachments B and C) to Forms 720 and 721 are very
helpful in explaining what must bz disclosed on each form.
Basically, the financial interest disclosure responsibilities
imposed on the high-ranking state and local public officials,
covered by Article 2, are quite broad and completely statutory.
The Fair Political Practices Commission has no authority to
increase or diminish the disclosure required of persons under
Article 2, as the Government Code (§§87200-87207) compels

this broad disclosure. To explain, more graphically, the
conflict of interest disclosure reqguirements for Article 2

and Article 3 appointees, I have put together a somewhat
detailed chart, for each category, that shows who discloses
what, when, with citations to relevant sections of the Govern-
ment Code. See Attachments D and E.

Disclosure Provisions for Article 3 Filers

Most gubernatorial appointees will be governed by the
financial interest disclosure provisions of Article 3, begin-
ning with §87300, which requires every agency to adopt and
promulgate a Conflict of Interest Code consistent with the
provisions of the Article. "Agency" means any state agency
or local government agency (§82003). Appointees, 1if they
are "designated employees", will be required to disclose
financial interests in accord with the provisions of a Conflict
of Interest Code which their agency adopts. Initially, §87302
requires each Conflict of Interest Code to contain a list of
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positions within the agency which involve the making or
participation in the making of decisions which may fore-
seeably have a material effect on any financial interest.
People appointed to or serving irn these listed positions
are called "designated employees" because of their ability,
through making or participating in the making of decisions,
to materially affect financial interests.

Secondly, §87302(b) provides that each Conflict of
Interest Code must require that ezch "designated employee”
file annual statements disclosing reportable investments,
interests in real property, and income. Thus, when a per-

son 1s appointed to a "designated" position, the agency's
Conflict of Interest Code will rezuire that person to

disclose investments, interests in real property, and

income. Just as we pointed out with Article 2 disclosers,
however, not all investments, 1p*ﬂvesbs in real property,

and income are reportable for Article 3 disclosers. First,
only investments in business entities and interests in real
property with a fair market value of more than $1,000 are
reportable. Secondly, the investment or interest in real
property must be within the jurisdiction, as explained

above. With regard to income, the amount must aggregate

$250 or more within the reporting veriod (since the last
statement was filed). BAnd, finaliy, §87302(b) makes an
investment, interest in real propsrty, or income reportable

by the Conflict of Interest Code only 1f the business entity
in which the investment is held, the interest in real property,
or the income or source of income may foreseesably be affected
materially by any decision made or participated in by the
"designated employee™ by virtue of his or her position. Thus,
it is ‘'up to the agency in adopting its Conflict of Interest
Code to determine, first, who will be a "designated employee".
and secondly, what the scope of disclosure will be for each
"designated employee". The agency drafters, with knowledge

of the powers and responsibilities of each "deslignated
employee"” use their own judgment and discretion to estab-

lish the scope of disclosure approoriate for each "designated
employee” under the "foreseeabiliiy" standard contained in
§87302(b) .

In summary, an appointee

to an agency regulired to adopt
and promulgate a Conflict of Inter

terest Code pursuant to Article
3 (§87300) will have financial inzevest disclosure responsi-
bilities if the a9001nt@0 assunes a "designated employee"
position. The scope of financial interest disclosure to
which the appointee will be subjected will be tailored to
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the powers and responsibilities of the position. While all
"designated employees" will be reguired to disclose, they

will fall into different disclosure categories. "Designated
employees" exercising the broadest powers and responsibilities
will be required to disclose most broadly; "designated employ-
ees" exercilsing narrow powers and responsibilities will dis-
close most narrowly.

Specific Information Not Yet Available

As you may know, most state agencies are now in the
process of developing and adopting their own Conflict of
Interest Codes. These Codes will become effective and subject
designated officials, members, employees and consultants to
disclosure requirements only after approval of the Codes by
the Fair Political Practices Commission. To get the detailed
information that you need to adeguately advise prospective
employees, you need to have:

(1) The list of all "designated employees" for the agency
in question;

(2) The disclosure category to which that particular
"designated employee" is assigned. This will tell
you the breadth of disclosure required of the
individual being considered for appointment; and

(3) A copy of the agency disclosure form(s), which may
. be nearly identical to Forms 720 and 721 (Attachments
B and C).

As most agencies are just now beginning to develop their
Conflict of Interest Codes, this information is not yet avail-
able. I attach for your review, however, our latest list of
deadlines (Attachment F) for submission of Conflict of Interest
Codes to the Commission. Review of this list will give you an
idea of the time frame for each agency. Some of these deadlines
may be extended at the request of the agency, on a showing of
good cause.

Possible "Existing" Disclosure Reguirements

You should note, however, that some agencies already may
have developed Conflict of Interest disclosure regquirements
under the old Moscone Governmental Conflict of Interest and
Disclosure Act. As adoption of a Conflict of Interest Code
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was permissive under the Moscone ~ct, most agenciles probably
have not yet taken action to develop their Codes. Where an
agency, however, has adopted a Code under the Moscone Act,
that disclosure is currently required by law, and will con-
tinue to be applicable until the zgency adopts and has had
approved a new Conflict of Intereszt Code required by the
Political Reform Act.

After you have had a chance to digest this rather
complicated explanation of a very complex statute, 1 would.
be pleased to discuss the matter with vou, if you have any
guestions or you feel that we can be of further assistance.
It was my thought, in drafting this rather lengthy explana-
tion, with attached charts, that it would be helpful to you
to understand, generally, the disclosure requirements of the
Act in order to give a full expl"“ﬁtlon and briefing on
disclosure requirements to prospective appointees. For
that reason, I have gone to considerably more detail on
Conflict of Interest disclosure than would have been required
for a simple answer to your inguiry.

Sincerely,

Staff Attorney
Conflicts of Interest
Division

EAK /g

Attachments



who Discloses What? When?

All candidates for or
holders ol fices

(1)

of any

liuted in Govt. Code
see. 87200, disclose
Coluwmns I & IT upon

filing statements of
candidacy and within
30 days of assuming
office;

(2) Every person appointed
to an office specified
in Cov. Code Scc. R7200
must disclose Columns

I & II not less than 60
days prior to assuming
office;

Anniversary and leaving
statemoents by
persons in (1) & (2)
above, dnciude Columns
I, I1 and ITT.

(3)

office

1/8ce G.C. see. 82034.
5’/5(,‘(' GL,C. o, 82033,
J/8ce GLCL See. 820300
i/500¢ G.C. Sce. 82035,

roespléel to o oa

gov't ayency, the region,

geographical area in which

5/5ce G.C. Sec. 87103(d).
6/35ee 6.C, Sec. 87103(4d) .
/See C.C. Sec. $7203.

{(3)

(4)

"Jurisdiction”
stule agoncy and,

with
county,
it has jurisdiction...."

I L1/
Investments

Wwith fair market value over
$1,000;

business

17 the entity has
real property in the juris-
diction 4/, or does bunliness
or plans to do buvlncoss in
the jurisciction, c¢r has
done business ia the juris-
diction within 2 yrs. prior
to time disclosure statenment
required;

Including investments owned
by:
(a) Spouse or dcpendcnt
child;
Agent on bekalf of
puiblic official;
Business cntity con-
trolled 5/ by public
otfticial;
Trust in which public
official huas
tial 6/ interest.

(o)

(c)

(d)

sabuntan-

Investments of the individ-
ual include a pro rata
share of investments of
business entity or trust

in which individual or
spouse owns, directly,
indirectly or beneficially
a 10% interest or greater.

ang the state with
raspect to a local
city, district or other

© e w s mm e s

(3)

(4)

11 2/

Interests in Real Property

with fair
51,000;

market valuo over

within tha jurisdiction
with respect to a local
ernuent agency, property
deemed within jurisdiction
if not more than 2 nmiles
outside the boundaries of
the jurisdicetion or within
2 miles of any land owned
or used by the local gov=-
ernment agency;

4/,

qJov-

Including interest in real
propcerty owned by:

{a) Spouse or dependent
child;
Agent on behalf of
public official;
(c) Businbss entityg con-
trolled 5/ by public
official;
rrust in
official

(b)

(d) which public
has substan=

tial 4/ intcrest.

Interests

the individual includes pro
rata share of interests 1in

real
entity or trust in

vidual or spouse owns,

ly, indirectly or beneficially
a 10% interest or greater.

in real property of

property of any business
which Indi-
direct=

(1)

(2)

(3)

(4)

I1r 3/

Oof §250 or more, within
reporting period 7/, from
one source; B

OFf §25 or more, within
reporting period 7/, from
one soeuarce, if income was
a gift; )

Income of
inciudes
interest

the individual
community o
in

cperiy

M
spouse

-
income of

Income of the I
includes t
pro rate

she indiv

sharce of

Yrom any iginess
trust in which choe

or spoune owas dircctly
direczly or 'z
10% int i

(a) In the

enbity
Largal ov
icdes,
person
the

(b) In the
entity
{a), the name of cevery
person from whom the bus
ness centity recolved pay
ments :(f filer's pro rat

share 5}-
From
ciyual to o
$1,000.

Sueda
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ATTACHMENT “E"

1/

CONFLICT OF TINTERES REQUIREMENTS FOR ARTICLE 3 DISCLOSERS

1. who is required
sclose?

Every person Identified, by position, in an agency Conflict of Interest Code, as a “designated emplovee” :is
required to disclose "reportable” investments, Interests Iin reel property, and income. 2/

An investment, interest Iin recal property, or income is made reportable by the Conflict of Interest Code if:

(a) the business entity in which the investment is held,
(b) the interest in real property, or
(c) the Iincome or source of Income,

may foreseeably pe affected materiallu by any decision made or participated in by the "designated employee"
by virtue of his/her position., 3/

3. Whein o

fa) Persons holding "designated ecmployee” positions file within 30 days after the elfective date of the
Conflict ol Intcerest Code,

(b) Now civil service "desigonated comployees” ile within 3G

() All othir new "designated cupioyceox” (ile not legss than
to confirmation, 10 days before being conflirmed.

closu

ays after assuming of fice,
O days before assumivg office or, ) =wubjoct

4. . . . 4 v . . . . , :
The first statement filed by a "designated employee” 1s required to Include reportablice investmonts and
interests in real property (not income).

5. Content £ sub~- Thereafter, cach "designated employee” Is required to file an annual statement disclosing reportable

sequent statements investments, lInterests in real property, and Income, ﬁ/

J/The definitional citations and other information concerning Iinvestments, Interests in real property,
and income contained in Columns I, II and III of Attachment “D" are applicable to Article 3 filers as well,

2/In addition, an agency may reguire disclosure of any position as director, officer, partner, trustee,
mplovee, or management, with a business entity since this business cntity relatianship can be the basis for
disqualification by a “designated employee”. This would bring disclosure and disqualification requirements
into summetry.

' 3

3/Government Code Scection 87302(b).

1/In addition, an agency “"mag” require a leaving office statement to be filed, within 30 days alter
Jeaving office, with the same disclosure as required by the annual statoement.




6. Important agency The agency 5/, with knowledge of the powers and responsibilities of its personnel, exercises its judgment
role and discretion to determine:

(a) who Is to be a "designated employee”; and .
(b) what the scope of disclosure for each "designated employee”" or category of "designated
employee” shall be.

In making this determination, the agyency is bound by Scctions 82019 and 87302(a), which define "denlignated
employee” and by Scction 87302(b), which explains what financial iInterests are reportable.

7. Disqualification Every Conflict of Interest Code must require disgqualification when a "designated enmployee" has a financial
interest as defined In Scection 87103, which it 1s reasonably foresecable may be materially affected by the
decision. No "designated employece" is required to be disqualified, however, whoen the matter at Issue
legally could not be acted upon or decided without the participation of the "designated employee". NOTE:
Because disqualification is linked to the definition of financial Interest In Section 87103, all of witdch
i not required to be discloned, a "designated employece” may be reguired to disqgualify him/herself Loecause
ol a non-disclosced business entity roelationship, Bocause of this anomoly, gome agoncices opt o roegnire
disclosure of any position as director, officer, partnor, trustec, cmployce, or management willh a business
entity. 6/

S/Sijoct to the approval of the Falr Political Practices Commission. Government Code Section 87303.

6/Government Code Section §7103(d).




