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(A GTCieertm propoeed decis fon foend “oood couse® for termination,
- g I ] -
L6 3068, suixd, (hl}. But the Peard rojected Ltha propesced doci-

i

IR THE CoUNY OF APPLAL OF THEE STATE OF CALIFOHNTA

TH IMD TR THE THIAD APPRELATEL DISYHEST rirp, toak additional testimeny from the zomc sanaqer of

(Bacramentn) Amrz ican Holors aend frwee Collins, and conclwded tliet Lthe termi-

piablinn was without good cause, American Fotors thon succossfully

crunhik a wril of mondate [rom the Supscricr court. The trial

F:.'—E_:Mc_';-:«l MOTIRS SKhLES } 3 Civwil 15971
il ;: (Supor.Ct.No. 254420} Jultse ruled that sections 3060 amd 3966 ave violative gf due
El:tjtiffrfrd ; ' rrocets of Jaw wnder article T, sectlon 7 of tha Celifornia
W, E Constivtution and soction 1 of Lthe Pourtecath Ar-ondrant ee tpe
HEW I9TCR VENTCLE barsp Or : Eniled States Conutilution, "bBegpuste four of the i o rs
Theies eI e : F I L D ol Lhe Doard arc, by Statuke, (Veliicle Code moction 2000), now
:"i;‘r'-.ll'__trlt.-].n; ::: COUR; Lﬂrrl.:"i:l.:'qu:l-illuﬂl}s.-ﬂ:I car dealers, wha may roasciably he SxpoCied Lo D8 antagouistic
FEN COTLLIN, fra busincss ! WIIFLD 3. KRER, Cent to franchizors such as Amwrican lktors.”
A BES g _'I:HJ .'IJII:.-., ; e ~ Bsdy Thy Borawg appeals, and in cupporled ih this Quert Ly the
EziézZi{?j N 1 Northern Ca3ltfornia Motor Car Dwalers Ahsouiation and o Motlor

Chr UDoalors fdeesnsiation of Seuthern Californdia, smiol cul cac.

e -l & ¥ T
irn Apral 24, 1774, Armcrican dMotors Sales Corparalion oy
There 1y 0 long nisiery of 1ogal warfere bitu=en bne

fnereipafior ‘Srerican tiotors"! notifiod ity South Lake Tahos

dealer, Ken Cyilins, that it would terminate his Joep fran- gutedubi o mouufacturyrs and tileir dealers, ranging lzom e
chise in 90 days for "failure to develop a suflicient sales "wilirtary dlicecipline” of the Ford Hotoer Comeany o Lhe 1020's
vejume . ., ." On July 24, 1974, Collins filed a protast with te Yatigotlon ‘dnder the 1¥56 federal: Thesiars Day Lh Court Aot =
Lthe New Motor Vehicle Soard of the State of California (hierein- 5 V.&.C. §% 1221-1 250.%  thy Act piovidss in park thal Tan

e e

T Wi =

after "Board™i under ¥ehicle Code seckion 3660. .
An excellent yvevicow of this histaory, [rom both a Ilegail
and sociolegical perspective, is in Hacanlav, Stewart, Las and

1
LUnlessrotherwise noted, all section reflercnces are Lo the Nalance of Power: The Autompbile Manufscturers and thesr
the Califoruia Vebicla Code, Dralers (Now Vork: Russell Bigo boundation, Luwel. %
2
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ke Shile doealer may britg suilbl drfaingtl apy wrikbanmel-p o mwihis
facturcr cngagoed in commorco, in any distriet court of the
thited States . . . and shall rocover . . . damaqges , . . by
reason of the failure of said sutomobiile manufacturer . . . to
act in good faith . . . in terminating, cancelling, or not
rencwing the [ranchisc with said daaler.™ (15 IRS.C. § 1222.)
{tmphasis added.] The Act does not however preempt State

laws {15 U.5.C. § 1225).

The Doard {oriqinally called the "New Car loalers Polloy
and Apoeals Poard") was established in 1967 to hoar appeals of
new car dealors rogarding licensing by the Departiment of Motor
Vehicles. (5§ 3000, 3050.) Its dutics at that tim23 Were
gubstantially the same as those of many other state occupational

licensing boards; and as with olhor bDﬂIﬂH.‘ the Legislature

Originally the Board's functions wore:

J. To prescribe rules ond regulations relating to tho
licensing of noew car dealers;

2. Ta hear and consider, within certaln limitations, an
appaal by an applicant for or the heolder of a license as a new
car dealer frem an avtion or decision by the Department of
Motar Velidelesd and

3. To consider any othor matter concerning the activi-
ties or praccices of applicants for or holders of licenses as
new car dealers. {§ 305%0.)

4

In itg gponing brief the Donrd 1lists 21 instasces of other
occupational licensing boards a majority of whosc mombers must be
licrensezs,. Examples are the Board of Governors of the Stato Bar
(15 of 21, Bus, & Prof. Code, §% 6013, 6013.,H), State DBoard of
Cosmetology (3*of 5, Bus. & Prof. Code, § 7201), State Doard of
Aoocountancy (6 of 8, Bus. & Prof. Code, § S000), and Doard of
Dental Examiners (7 of 0, Bus. & Prof. Code, § 1l60l}.

mandalod Chaol cerbtain of tho Board menbers [(lodr of ihe fipo)
ba new ¢ar <healeors (€ 3001, I 1973, Uhe Legieloature repamed
Lhe Board cha "Hew Molor Voehiele board,® and added coclions
Inad o IC0D vhich hocam: operative July 1, 1974, Thene rta-
tutus established a serics of procedires for the adjudication
of dispules bhoebweoen two distinet classes of litioanbks, noew car
dealers apd new car panulfacturcra. THey e ower the Banrd to
resolve controversies 1elsting tor (1} whether thoere is "good
cause” Lo terminato or to refuse to continue a franchico (§
3060); (2) whether there is "yood cause™ not to establish or
realocale o motor vohicle dealership in a "relevant market area®
{§ J062); (3} delivery and prepatation cbligations (§ 30G64);
and [(4) warranty reimbursement (§ 3065} . |

The result is that although under the 1573 legislaticn
the aldversarices before the Board invariably derive from tro
distinct groups, dealers and manulachturers, the Board which
resalves tlhinpir digpites mus L incliule four membors from Lo
dealer group but necd nob include any memlbiers from the manu-
facturer group. Boes an administrative tribunal so constituted
meet the roguiremants of due procecss? Is it such "a comne-
tent and impartial tribunal in adiministrative hearings" (Peters
v. Kiff (1972} 407 0.5. 493) as to comport with due process? We
agree with the trial judge's negative answor to these guestions,

II

The conclusion is unavoidable that dealer-membors of the

Board have an economic stake in cvery [Eranchise termination



case Lthat comos before them. The ability of menclacturers to whore the memdor moy wish Lo ingratiate hvrzad D wilh bis awn

terninate any degiership, jacluding that of a Doard member, munulacturcy. We do not vicw Lhis bz [armess, Lut faluer ag

depends cntirely upon the Roard's inlerpretation of "good an coualizing wifairness,  EBither way, the objccltionable feature

cause.” It is Lo every dealer's advantage nobt to permit termi- of denlor-mombership on the BDoard is the dintinct posnildlity

natien for leow soles porfotmance, which fact however is (o that a dealer-monufactwer eontroversy will sot be dicidad oa
>

E a . . [ e Y - o |
i ite merits but on the potentinl pecuniary dnterest of the cosler-
evory manulocturer's disadvantage. A8 Prolessor Macaulcy puts . 2

it: "For example, a Ford dealer might be able te make a moALC TS,

hundred dollar profit op the rale of one car or a ten dollar the lapdoark case on due process limitations upsn suod
profit vn ecach sale of ten cars. The immoediate result of either .ﬁctuninrv eonfiicks of intercst s Tumey v. Ohin 132
gtrateqy is the same for the dealer, but clearly the impact on U.5. 510, There a mayor-judge, in addition to his reguinr

the Ford Potor Company Jdilfers greatly, becauwse in one case it salary, was paid a certain sum por case in liguor law viela-
sclls only one car while in the other it sells ten. And even tion cases in which he found the defondant guilty. The United

i i - ] ] Etales Supreome Court found this a denial of due proccss, saying:
if our hypothetical Ford dealer sells ten cars at only a ten : B

: L . ay eoived for his fees and costs in the pronont case
doliar mnyrofit on cach one, he has no reason to care whether he The WAYOTr-TRGEL

€12, and from such costs under the prohibition act for scven

galls Musteng sport cars, Dalcon station wagons, or Thunder-
[

irds. %Yet the Ford lotor Company doos. It must sell many months he made about $100 a month, in addition to his salary.
units of all of the various models it makcos, and it must sall He can not regard the prospect of receipt or loss of such an
its less popular models to rocover its tooling costs on tham. "> : cmolument in cach case as a winule, remote, trifling or Insignilfi-
Amici curiae respond to this financial interest by cant lnterest. It i5 certainly not fair to cach defendant
pointing to instinces in which a denlership-board-member may brought boefore the mayor for the careful and judicial eensider-

ation of hiz guilt or innoccence that the prespect of such a

Eage Foundation, 17647 page 8.

be more financiail? intorested in ruling in favor of the manu- f
' | i = v the mayor should weigh against his acguittal.
Facturer; this would occur, for example, where the rfranchise of F prospactive loss by ¥ el g
' ", . « Therc are doubtless mayors who would not allow
4 dealer-momber's dircct competiter iz being terminated, or ihe hete et
L I such a consideration as $12 costs in each case to affect thelr
3 i :
Macaulay,, Stewart, Law ond the Balance of Power: The % judgment in it, but the requirement of due process of law 1in
hutomobile Manufwrcturars and their Dealers (Hew York: HRussell ? judicial procrdure is not satisfied by the argument that men
i



gfF the RighsEsE ponor apd L0 rppdad Vool fenacrifice coulid Alabaoma foand a8 Optomecl vy wan o Tair Erobimal Lo deLe rothe

earcy Lh ‘vn sibbminl daneger af iu e e Py parseeseadyre: whieh ffid 00 alirb oror dbidd gl eesrert PRl TampereeFestdinigal el ®
would offer a pozsitls terstal san Lo Lhe aurrige Ran ags a judge fov ap gptometrist to practice in Alaboaws o5 p saloried
ta Tapoac-f Lhe barder nE preanl omopived B oeonvicl bhe dgoefondank, cnployen of o Twmsiness corpuration. Fhe Yrarda aof Optonciry
or which mio*t lcad him pot &g hold the balance nice, eclear and consinted exclurively of privately practicing eplenatrisis and
Erue betwoen bho atate and the aecunnd danies ET{1}?LEE£ dug ineluded ponae who were cliber rmolnrvicd or coployed by buriness
pracess of law." (Emphesis added.) (273 U5, at ppo 531-531.) corporatiovns. Only privately practicing oplomslirisis wore
The Tumsoy dogtrine has been extended recenkly, In Ward - eligihle tu hooome menboers of the Alnbomi Optonetric Assgciation,
v. Village of Monroewille (1972) 407 U.353. 57, the mayor=judqye “dnd by Btatuio only such members could sit on tho Pogard of
had nt direck pecuniary interest in convicling the accpscd, buk Optomotry. The Asmocintion [iled ceharges of unprofussional
the fincs he levied constitutod somowions botween 40 and 50 - eonduct with the RBoard of Optomclcy against nine oplosoirists
percent of the villarge revenues. Again finding a violation of wha wore empleyerd on B falaricd Lasis by e Opticsl Co., a
dug process, the Suprome Court stated (409 U.5. at p. 60) that Luciness gorporation. Upan the lodging of the charges, the
he mayor-judge's iaterest as chicf goxceutive officer of the Board of Optomctry deferred hoartng tiwreon and {21led its own
village, rusponsible to account for village finances to the lawsuwit in an Rlabama state eoert against lee Optical Co. apd
council, prescnted a "possible temptation™ by which "the mayor's its optometrist-employoeas charaging them with "unlawful practice
exocutive responsibilities for village finances may make him of oplometry." After provailing in the Lrial esuré, the Doard
partlsan to maintain the high level of contribution from the of Optomatry then undertook to hear and decideo the Associatica's
mayor's E‘DUI';.“E {Ses also People v, Superior Court {Grear) charnges. Led Optical Co.'s poptomctrists then sued in focderal
(1977) 19 Cal.X 235, 266.) district court wndcr the Civil Rights Aot of 1871 (42 U.5.C. §
While thet forcgoing cases involved due process in a 1983) and ebtained an injunction.
eriminal law context, Gibson v. Berrvhill (1973} 411 U.5. 564, Affirming the district court's decision, the Supreme

iz more dirgectly in point. The issuc there was whother the Courkt ruled that the RBoard of Oplometry waz not a fair tribunal

for the determination of the "unprofessional conduct" charges.

6 It stated: "First [the district court dolormined that], the

See notg "The '"Right' to a NHeutral and Competent Judgae
in Chio Mayor's Courts,®™ 36 Chio S.L.J. 889 (1975). Doard had filed a complaint in state court alleging that



ApooLices fwdl aided ana akotlicd L0 Opteoal o, e the wn Low i
practice of oplomairy and alzo Dpat Lheyy boad endamgod 1o obhaor
forms of 'unprofessionnl coanduct' which, {f proved, woeld
justify revoecation of their liccoses. Theose chargoes wore sub-
ctantinlly similor to thofge pessliong ngainst appellcen before
the Board and concerning which the Board had neticed hearxings
following its suceaszful proscoeuntion of Liee Optieal Ln the stato
Erfal pourk.

"Bocondtly, Ehe PDigskrict Court dotorminod that the aim
ol the Board was to rovoke the licenses of all optomstrists in
the State who wore cmpioyed by busine:ns corporativns such az
Lo, and that thesdse oloncdritgls accounted [or nearly half of
8kl the optopelriats practicrse sn Llaluimas  Boecdu@: 0 a Bosred
of Optoemctry was compatod sololy of optomoelrisks in privete '
practica for tholir own account, the District Court concluded
that success in the Doord's efforteg would possibly redound to
tha personal bonefit of members of the Doard, sufficicntly mo
that in the oplnian of the District Court the Board was cansii-
tutionally disgualificd from hraring the charges filed against
the appelleen.”™ (411 U.S5. at p. 578.}

|

- ", o o Arguably, the District Court was right on both

scores, but wo need rocach, and v affirm, only on the latter

3
e 1

ground of pocgible personal interost.

i

"It is sufficicntly clear from our cases that those with

substantial pecuniary interest in legal procceedings should not

L—

adjudicate these disputes. Tumey v Chio, 273 U.S. 5180 {1927).

iy Andi=
catrs Ehal the Tiaancial slLalke neod nob be ns direct or posi-
tive an it opisered to be in Tuoey. It has also cons to be
the prevailing vwicw that ' [m]jost of the law concerning
disgualification Leeause ©f interest applies wilh etjual force
to . . . agdministrative adjudicators.' K. Davis, Administra-
Live Law Text § 12.64, p. 250 (1972}, and cascs civecd.”
(Lophasia aded.] {431 R.5. at pp. 378-573.)

ted

[

11 Withrow v, Larkin (19715} 421 0.5, 35, 47, the Un

a hiased

4|

ftates Suprome Conrt additionally notes: "ot onliy .
dreisionmaker cmstitutionally wnaccoptable bubt 'our systeon of
low has always endeavercd o prevent oven the probalility of
unfairness,. ' (Bee alno Ta ve Hurchieson {1955) 349 U.6. 133,
136.}
The Roard erroncously cquutes the issuc boefore us with

Lhat involved in cases which hold that a licensing or rogula-
tory ageacy may constitutiopally be composcd in wiaglo T an
part of wmembers of the business or profession regelated. (Ex
Fartc HeMapuas (1907) 151 Cal., 2331: mite Aid Corp. v. Bd. of
Pharmacy of the State of H. J. (1978) 421 F.Supp. 1161; llorton-
ville Joint School Distriet v. llortonville Ed. hAsso. {1976}

, f.8. . 49 L.Ed.?d 1.) We have no guarrel with such
holdings. Indocd who can better judge the gualifications to
practice of a doctor of medicine (as one example}, or his

adherence to ethical standards of tha medical profession, than

other doctors of medicine? Vvhatever incidental econonic

10



Bencfit doctors may goin Ly diticiplining other doclor:d iz pot
of constitutlional proportlan; Lheir Eraining, krechnilical knowl-
edge, and experionce giwve Lhow Lhe necesoary cxpertise to maka
such judomonts, while prima facle thcse are lacking in lay
persons.

heecordingly, given its functions prior Loy thee 1943
legqialation, the Board was legally conskbituled. But as notod,
matters wore then substantiolly allcored. Mo longer did the
Board solely sit in judgrent vpon new car dealers in much
matters as cligibility and qualification for a licconse, regula-
tion of practicesn, disneipline Fov rule violaliont:, and thw like.
It was given the addrd power 0 inkrude upon Lhe contractual
rights and obligations of doslers ond btheir product fivopliors,
entities whiose rospective coonomic interests are in no way
ldentical or coextensive, Ireguontly not even harmonious. Ho
lorger did menbrrs of a trads or occunation (dealor-Doawd-
morbers) regulate only tholir own kind; they bogan to regulatn
the economic and controctual relations of olhers with thoir own
kind. The congidorations vwhich support and dictate the rule of
Ex Parte Mcilanus no longer prevail, for ecar dealers have no
unigquz or peculiar expoertisce appropriate to the rogulation of
business affairs of car manufacturcrs,

Despite this reality, the Leyisnloture retoined the
regquirement that the ninc-man Board copsist of at least four
car dealers. In effceot it took sides in all Doard-adjudicated

#

controversies betweon dealers and mapufacturcrs, making certain

Ehen B lier e o ® darle T S Fk 1 1 1 B R S ok Vo R TR PR RT3 5 S A T

- | ] : T | 3. = ] y
LoD Sont el and Favagerd guy the Adpiazo o abg Lty . iLitkg LOT15-
Tl 1w P Ernonshd e dommet Lher o T . T ot caayt o nok o5t ah-

lish an adjuedicatery Lribhunal Fo conntituted as to slant its

judiciul attitude in favor of once class of litigaats over
nother. By dodng s0 in thin inztance, the Legislature vie-
D ¥ f

lated its obligation Lo ansura cvenhopdedness in the adjudica-

Lory ProcoRi,

= The Tumey, Ward, and. Poreviill cased aldve citod cifierx

[T

from the prescnt case in oac svbstantial particelar. There the

entire adiulicntory oty (o single judge in Turey and Havd and

oll the Loard members in Norryh: 1) was infected by pocuniary

st LA S

i

intercat, while here o pinsrity of the Tull Poard is-so infected.
Thus we do nat raad Lhose easen as authorify for a ruleg that
cvery multiple-person padministrative agoney or board Innd finin

runs afowl of due proegcss ¥henevor ong O IOTL of it5 nenbers

gessed of the condenncd reeuniary interest. Honotholyss

iz po
thoy serve as o springhbhard for our halding that in the contoxt
af this cose there has beoon a denial of due process of law.

The Board argues that antogonism or bias of a judge
toward a class [rather than toword an individual litigant) Is
not constitutionally disgualifying (4.L.R.B. v. Dennison Hig.
Co. (lst Cir. 196%) 419 F.24 1080, 1085%; Tele=Trip Company V.
H.L.R.B., {dth Cir. 1965) 340 r.2d4 575, 581}, and that a disquali-

fying bias may not be inferred {rom the mere circumstance of

the adjudicator's private life, i.e., "the bore circumstance

12



U A el P : 5. ; i bdipay®  Hgoker Proei-
gion Prodiacks Co, w. MHetpopelitcan Lafo Tam. Co. (33 Cire, 10059)
A0T F.2d LG70, 1a771-1078; Commonwealih of Pa. v. Local . 5472,
Int. U. Of Op. Eng. (L.D. Pa 1974} 388 F.S5upp. 155, 15%;
Central Sav. Bank of Oakland v, Lake (3927} 201 Cal. 438: McRay
¥. Suporior Court (195%0) 98 Cal.hpp.2d 770.) RAs we cluowhere
rore speocifically point out however, we de nobk rost ouvr holding
upon sipple stakus. Bocnuse the challenged Boord membors have
a "substantial pecouniary isterast" in [ranchize termination
cases (cf. Gibson v. Derryhill, supra), their mandnted prescnce
on the Board potentially prevented a fair and unbhiascd cxaming-
tion of the issucs before it in thizs easa, in violation of due
prucess,

For any who might yot have diffienlby comproheonding the
reason why the guarantecd minimum of four car doalers on the
Board is both unfalt and uaconsbitvLional, tho Avorican Motors!
bricf offers one final telling arqument. IF the Legislaturs
in 1973 had deleted the rogquircerent that car dealers =it on the
Board and had mcde it mandatory that four officers of ear manu-

facturer corporations sit thercon, would the car dealors have

— ST S

1 i
N scemingly contrary helding in Fard fatoer Company v.
FPace [19%00) 206 Tonn, 553%, 335 S.W.¥d 160, appeal dismissed
364 U.5. 444 (1967} rehearing depicd 364 11.5. 239 (1961), docs
not impress us. Thz TeaneSseo court did not addross the
epecific issue directly but dispused of it under the doctrine
that generally a' licensing anpd rogqulatery aycency may constitu-
tionally be composed of mombers of the business or profession
regulated. (3135 S.W.2d at p. ¥W7; cf, Ex Parte McManus {1970)
151 Cal. 331.) ®e do not find it persuasive.

il

Fousich 1 hide ooy plabded W oo e

In summary, We do mot Hald, o0 might be oaragued by Lhie
Board, that ear dealers are biganed ratoly becauane thoy are
marbhors of tho deoalee-eloss of litigais and are thus por se
conszbitutionally ineligible to sit on the Doard. Wiat wve hold
in that the covbinaticn of (1) Lle randated dealer-bGoavd
merlors, (23 the lack of any counlerbalance in mandated mana-
Facturer moembers, (31 the nature of the adversories in gll
romon- {(d=nlere v, napufoactorern), and {(4) Lthe noturce of Ehe
controversy in all cases {dispute Lotveen dealer and manulac=
turer) deprives a manufacturcr-litigant of procedural dug
process, bocausce the state does not furnich an Impartial
tribunnl.

111

We nest consider what is in offevct a harmloss error
argument .  Deeause a majority of the Peard {the five reozining
membors) le compossd of ditinterentod poroons, amicl Ccuriac

S

arguc thak the Bosrd o= a whole fmust be considared impartial,

citing a numbar of cases deoaling with delegation of legislative

power tg fix priess and make rules. {State Board w. Thrlifr-D-

Lux Cleancrs (1053} 40 Cal.2d 436; Allen v, California Board of
Barbher Examiners (1972) 23 Cal.app.3d 1014; Bayside Timber Co.
v. Board of Supecrvisors {(1971) 20 Cal.fpp.3d 1.} Since weo are
not copcerned with the right to an irmpartial lowmaker but with

an undisputed right to an impartial adjudicator, the cates cited

do not apply.



Fodiveent. In the procooaing in maviate the trial

. " : .
that a now €ar donlaer o nweh 7% Lol jor ae hidse] Lo o dogre:
.

cutivt riled gections JOOO ond 300606 of the Vohicle Code are

that he eannosl 0F Shouald ol iclor o el reuanmnLanels gaeve on

violotive of due process of law "buceause four of the nine

the Doard. Eir'l_'m,]l;: el vmEinrbtete: L bt Bedarpieal Bmleer ek opob dopn L
mendcere of the Board are, by statute, . . . new ear dealers,

a board of jJurisdiclion in a parbticular cooo. (Winniny v. bBoard
who may roasopably be espected to e sntaponistie to {rvan-

o Dental Examaners (19231) 104 Cal.hpnse 628 Dyisent v, Roard of
chisors such as Amoxican Motuors." The sajority, in sustaining

93 Cal.hpp. 0%; Dutler v. Schoonficld

L]

Modical Examincers (L9268
the trial ecourt, asserts "the objecticnable foature of dealer-

(1921} 54 Cal.App. 217.) Ti~ evil here lies in the state'n
mcwborahiiy on Lthe Doard is the distingt possilbility that a

ingsistence that under all eireumstances the adjudicatory deck
doalct-wmanulacturer controversy will poe be decided on its

of carda Le stacked in [fovor of car dealers. That evil ix not
wmerits hub on the petential pecuniary interest ol the dealer-

elimipated by stacking the dee¢h 4%0hs of Lhe way rather than
wokibers . " Further, the majovity states: "The State may not

all tho way.
establisl an adjudicatery Lribonal so constitubled as to slant

Ingefar as tie Dogrd is given Dhe power Lo adjudicabe
nte guiticial aitibwde in [ivor of one class ol fitiranis wueer
disputes belwoen dealers and nonufaclurers, it iz inwvalidly
anolher." Following this obrervation to it¢s lopgicsl cenciuszion

congtitutod. Ios decigion herelin is a nullity bocause reached
Lhe presence on Lhe Board of one dealer would be vielative of

in violation of duc procodu.
chae process of Low, Thin ecopeluzion is Flawed in a wuaber of

The judgment is affirmed, (COERTIFIND FOM PUBLICATION.)

T

respeets,. It is sheer speculation o conclude, absent a linding

of actual lbiag, that g dealep=pmesbyer has a pocuniary interen

SRS L LS o
- anlapomisziic to Lhe manufoctiurer in dispules Lotween dealer
I concur: :
' A msnuf e burer, IE i3 wore reasonable o conclude that a
dicaler-mornboer would “"slant ite judieinal attitude™ against a
~  FAIEDMAN Acting P.J,
compevitive dealer. ;

1 am in aprcement with the holding in Rite Aid Corp.

v. The Board of Pharmaacy of State of W.J. (D.H.J. 1976} 421
. F.5upp. 1161, There & pharmacy chaip store system sought fo

1



declare unconstitetional and o oioin rhe enfoyeoment of
certain Yoy Jersey stotutes ropulating the practice of pharmtey.
Thz pertinent stiate law provides meuborships in the Bpaced of
Pharmzcy shall consist af [ive memhers who sholl be regpistoved
pharmiaciscs actually enpagped in comduching a pharmicy ond who
ghall econtinue in the practice ol pharmney dutinntLhc term of
his office.

Rite Ald convended the statute facially unconsiita-
tional bocause it requires that phauomadistls repulate Cheir
vusiness covapetitors and ip unconstilubioual 24 applled b2
Rite Aid and chaip stores in general as independent pharpacists
are requircd to repulate chain store pharmacies. (The court
found Dite Ald's consiliational elaims to be swithomat dnsrelc, )

Thus, arpucd Rite Aid, the Poard membors are necessarily
blased and can neither be impartial in Lhwir resulatory functions
noar in adjudicating alleped violations ol Lhe Fharmacy Acl Ly
Rite Aid and ether non Board-momber pharmacists,

The courk took notice ef Twncy w. fDhio (1927} 271 1.5,
510, relied upon by the majority here as a "lamdmork casc on
due process limitations upon scch pecuniarvy conllices of interest",
and notod in Rife Aid, supra, 421 F . Sapp. 1163-1170:

"It 4y fundasiental that one accuscd of wviolatlnp tle
law is entitled to a fair trial inm a fais tribunar. Tumey v.
Chio, 273 U.5. 510, 47 5.Ct. 437, 71 L.Ed., 749 (1927); In re
wrchison, J4% U.5. 133, 75 §.Cc. 623, 99 L.Ed, 9a2 (1353). In
achieving that séundnrd we hawve soushr to prevent not only actual

2

b i, bt e Al appeonsnac R AT i ree Yurclhiison, supra

Fih. ?R s .CL. (23, To thow dewd, the Hoprose Gouwrt has stated
that "every procodure vhich wenld of Ter a possible tevpiation
tg the averape man as g judsge . . . not to hold the balance
nice, clear, and true begveen the state and the accuscd, deprives
the lutber due process of law.”  "Tusey w. Ohio, sumn, 273 U5,
at 532, A7 5.Ct. at Ash. Tt dis clear that vhere the adjudicater
has a substantial pecuniavy incerest in the outeome, the probabilicy
afl ._'IJ-;_-LL;;..} Lias= is toe hiph te¢ he comstitutiocnally tolvurable.
Hithrew v, Larkin, 21 1.8, 35, 46G-A7 45 5.Ct. 1456, 43 L.Ed.lu
FL2 {19¢5): Cilison v, Berryhill, 411 ¥, 5. 564, 577, 95 5.Cr. 1638,
25 L.kd.2d AGH (19273),

"We oo pot belicee that the Board, consisting os AL docs
af Five phariccists and tug Jay peorsons as required by N,J1.58.4,
croabes a gitenlion of probable ilas in the regulation of
piticiracists.  The cladw mode by Rite Add is similar to the arga-
ment advanced by the plaintiff in Rachign v, Optoselry Examining
Loard, 44 Wic.2d 1, 170 H.w.2d 743, 747-43 (1969). In this
arpusent Rite Adid is wnt claining actual bias but racher rpencends
that * . . . there ix an inbuilt, inescopoble even if indirect,
finaneial intcerest involved when [ a rhnrunciﬁt] baird member sits
it judgment on a fellow-[pharmacist}.' Kachian, 170 B.W.2d at
T4T -4k .

"Adnittedly, the practice and conduct of a retail
pharmacy primarily invelves comscreial activity in which various
retail pharmacies compete for customers. C[. Virginia State
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EBoard of Pharnmacy v Vivpginia CiLizena Gorgemer Counell, Inc.

B.B, _ , 96 S.Ce, THIT7, 45 L.EG.2E e {ivl6). Nowever,

mere theorctical competiting alone hias pever beop a sufficicnt

wwedicate for an induvctive conclusion of prebable ecconomic bins.

Apolan w,. State, 235 U W.2d 641 (5.D. 1%75); blsnchard v,
Michigan State Bod. of Exam. in Optometyry, 40 liicﬁ app,. 320, 193
W.W.24d 804 {1972); Kachian w. Optomebry Exarining lLoard, supra.

"Rite Add, howevey, orgucs that Glbson v, Berryliill,
gsuprra, and Wall v, Americon Qptometric Associnbion, Inc., 379
F.bupp., 175 (M.D.Ca ) (3 judee dise. cot.) alf{'d mem. 419 U. 5,

BEE, 95 S.Ce. 166, &2 L.Ed,2d 134 (1974}, supparc ire facial
attack on the N.J.5. 4. 65:14~1, We cannot aprec,

“"Gibzon v. MBerrviiill involvod a disciplinary procooding
apainst a non=-sclfl-~empnloyed eptonmetrist wiho was not, and eould
nat become a penbar of the Alsbama Oplomebric Association. The
L.'i.&.n;‘i]':lil'l.'!l';.-' proceoding wiis copductod by the Alabomg Board of
Ontometry whose menbers were limited by statute to memboers of
the Association, which itself, limited 1ts members to sell
employed gprometrists. Thus, out of Alabama's 192 practicing
optomctrists, 'only the 100 Association members were eligible
for appointment to the Boavd. On chat record, the Suprome Court

agrecd 'that the preunlary intercst of the memhers of the Bonrd

of Optometry had sulficicong substcance to discualify thom, givemn
the context in which [thel} case arose.' 411 ©,5. ar 579, 93 5.
Ct. at 1648.

“"In Wall v. American Qptometriec Association, Ine., supra,

fj
i

g wessocl s of e ey ba oot SR T R et oL : . .
were {raditionatly elonen by (he vovernnr (ros anone Lhe Lesbgers
of the Ceorpia Melometrie Acroeinbing, a private aryrsnfzat ion
virich was compused of "dispenszine' as contrasted with ‘pro-
scvibing optoweirists, Thus, out of Georgia's 300 eptenctrists,
only the 200 swndicrs of the Association were elipible for AT EOATT -
ment o the foard which ropulated the proetfee of opiemetry. In
this circumstance, the discriet eourt found that the Lestrd nesters
had o eubstantial pecuniary interest and hence covld ot b
"ealled disinterested in the ouleour ol plaintiffs" licence Teve-
eating proccedings.' 379 F.Supp, at 189,
"Lt s clear rhiat both Citiean and

Wall dnvalve eonsri-

LT L

tabtionnl atbachs addrcssed gt Lo the face of the statiiies ine
volved, bub vather te the manicr in which they were ansiied: In

neirher case did the courets rest their heldines on the fast that

rere board merbership of individeale in the fdentieal profoeision

as thore to be vegulated, ercated s tempratien o be bianed,
"There is notiiing on the face of N.J.5.A. 45:15-1 to

indiente the picsence of that kind of substantial preuniary

beom

e

intercst which was found to disquolify board smombors in G

and Wall. As in Gihson and Wall, to determine if such an interest
exists, we nust look to mere than the mere werds of the statute,
Evidenee is required. Recopnizing that the plaintiffs here

attack the srtatute om both facial and ‘as applicd” prounds, weo
therefore ordeved the taking of evidence to afford the plaintiffs
an aopportunity to prove, if they could, the existcnce of the
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reguired subsiastial pecuitiary Interest.  We bteeal wich that

drpumrent infread.

' . T A
In connecting with Lhe inntant facial atiacl, how-
ever, e have been shown ne basis for us to require the dis-

gualification of board members just by veason of their sharing

Ll
the sama profession as plajntiffs. Hor have we been shown any

e

authcrity wiich holds that, as a natier of law, nere self
rejulztion of a profession without more, vielates duc preocess,
Ve desline to =o hold and ithercfore reject hite Aid's facinl
atfument ™ (Fus, omittoed.)

In Hortonwilic Jaint School District MNo. 1 v, Horteaville

Education Asscciation (J976) s, v . 13 LEd 241 B,

o

the Suprerw Court has recently reiterated peteyval lanpuape abour
due praoccss and disqualifying biss in one cdse cannol rcliably he
appliecd to anothar ¢ase withoutr further ansiysis. "Weo must focus
mare ¢learly on fivsy, the patvre of the bins respondenta atitvibute
t¢ the Beard, and sccond, tlwe intorest abt stake in this cage.™
Tre Poard contends in its clesing brief  ohat:
"As expressed in a recomt law review article: 'An enalysis of
the circumstances which permic eonclusive presumplions of  in-
validity {because of the possihility of bias on the part of thae
decisien-maker] indicatgs that it is the gopier of monctary
benefit aceruing to the deecision valier, or (he depree of prejudp-

ment, or the defree of previously fovwulated hostility or animosity

which determines whether the decision is to be disreparded because

of bias.' F. Davis, Withrow v. Luthin aud the 'Sepavarion ef

6

Funstione' Concept In State Aduinistrative Proseediviis, 27 Ad.
L.Rev, 40, 40% (1%873). Emphasis in orirlosl; footnoles deleteid,
brackets supplied.™
In commenting upen the situation where there i5 a
dealer and manufacturer dispute the majority peints te the
agrdabted dealor-hoard mombeors, and the laclk of counter balance
in weradatoed monufacturetr members.,  YWe must note on this poine

the Appeadiz A to appellent's opening brief, a declaration con-

ceining the drafting, nepotiations and movewent of the legisla-

Ltion grealing tie board, 1t declares: [%] "One of the major
issucs . . . before sucreisaful passape was the guestion of

adding monufacturer's vepresentatives on the . . . Board." This
wis decllined iy their representatives allepedly because it would
croabe potential anCitrust liabilities. Thus the majority's
claim that "the evil here lles in the state's insistenze that
under all piveumstances Lhe adjudicatory deck of cards be stacked

in [avor of car dealers” is megated, In this disscat I stress

£

the fmpertaice of having sembers en the Daapd wich the experiis
to understend all aspects of each cure hefore it Sars. such
members a4 Board ecan become an incel{ectual group divected in iln
deliberatiovns aml Jdegisions hy an execntive efficer or consvllbanc
I cannot accept the judpment of the majoricy which is
proedicated on an wnfounded assunption of “anvaponism™ by the
Loard teoward momufocturers. The dealer-members have not been
shovn1 to posscss o pecuniary interest which would bias them
under any juwlicially accepted test. Tt has not been cstablished
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oard is pot an impariaal bribunal [oer franchis®
N pProbunts.

I would reverse the judpinent
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