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Anthony S. Alperin 7
Deputy City Attorney
City Hall, East
Los Angeles, CA 90012

Dear Mr. Alperin:

We have received-a let

ter June 27, 1977,
from Rex E. L&y*@n, Los Angeles Siyr

[

fic

4

Kk, witb which he
enclosed an opinion from your of gl
e

not the filing Qfﬂics” for Sfateweﬁt bﬁ@n@ng Intereatg

of city councilmembers. In telephon onversations with our
staff, you have asked that the Coﬁm1081on S response to

Mr. Layvton's letter be ad%%e%sﬁi to you. Your opinion reasons
that the Commission's re 2 Cal. Adm. Code Section
18227, is inconsistent wéth the provisions of the Political
Reform Act and that it ic therefore invalid. We respectfully
disagree with vour rveasoning and conclugions and continue to
adhere to the position that the regulzation in f@“?fiﬁﬁ COr-

rectly interprets Government Code Section B82027.
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The definition of the term "[iling officer” states

oy aofficer with
reqguired to be

ci a statement
*d with more than
rst named is the
i with him shall
1 be deemed the

1 - i
M/ All references are to the Government Code
unless otherwise noted.
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srests, Section
as follows:

it ina ] 7y provided that
forérﬁoo ts and sta i by ... a person
who files a financt 5 - report pursuant
v Of Chapter 7, the agency shall

to Article 7
make and retain a copy and forward the original to
the code reviewing body.Z/

Section )
You concliude in vour opil tnat pursuant Lo

these provisions the City Clerk of gele the filing
cfficer since the City Clerk | om a City .
Councilmember must file his Interests.™
Unfortunately, nalvsi : ons of the
Political Reform s comnpell rations
which support the view 1>%% Interests
are "filed”™ with the Comm Clerk

" P T D .s
For example, Sect:

reports and si
‘ i uncilmem

fa;A@d

than

Chviously, it would be difficult f the City Clerk, as
"filing officer," to perforn ' : since he will
not have the ovriginal “{4Zehﬁ?‘F ! interest.
Pursuant to Section B10035(g), the Commission will have the
criginals.
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= It is stipu b}
for the Statement of Economic Interests
guch as Mr. Cunningham, 13 the Failr Politi
Commisson., See i;ﬁy Attorney's opinion, F

ode rveviewing body
£ ol y ouﬁﬁiimember,
actices

the filing
which is
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Moreovery, Sectic

Coples of reports
by the officer
period of not E?

duties with respect
of Economic Interests
to the City Clerk

& ‘his language
e in Section 8100%(4)

This subsection governs the Ci
to the retention of coples of
filed by City Councilmenbers, re
as the "officer,” not the "fz} Q of

Fere

is in telling contrast to the reference
to the officey who retains the original statements, in this
case the Commission, as the "filing officer.,”

Section B810097feY 1z i for another reason.
1t demonstrates that the officer 4 statement 1is
technically filed is not necessay filing officer.
Section B1l009(e) sg@ aks of the of *1(% %”Qz [copies]
are filed." However opy of a Statement ic
Interests is not fi th the City Clerk.

City Clerk makes a copy pursuant to Section
is “lerk retains to
09 (e

thig copy that the City (
obligations under Section 81

This would seem to undercut your opinion's technical
reliance on the phrase "with whon any statement ... 1 i
to be filed,” as used in Sectir L2027, The phrase can
merely mean, as it does in Section 81009%(ey, the officer who
ultimately has the Statement.

¥ . O oy rect
2027 1s that the
Smen ¥ Boonomic Enteréat is

Finally, we think

of the lancuage of Section 8
t

i

the office with which a Statement of
required to be filed. Section 82027 provides that "[1i]f
copies of a statement or rveport are required to be filed

with more than one office or officer, the one first named is
the filing officer...." It is true that the city clerk is
the first officer named in Secticon 8i005(g}y which governs
the filing of Statements of bconomic Interests. However,
the lﬁnguage of Section 82017 eoﬁﬁern;mg the first officer
named does not apply in this case because, as we have pointed
out, "coplies" of Eccnomic Interests are not reguired to be
Pfiled” with Lity Clerk. Instead, a filer lodges an original
statement with the ity Clerk who 13 then responsible for
forwarding the statemen the Commission. The City Clerk
is reqguired by Section c? 05(g) to make and retain a copy of
the statement for its own records, but a filer is not required
to "file" a "copy" of the statement with the City Clerk.

This interpretation of the Act

of Sections 81005, 21009 and 82027.

serves to harmonize the provisions
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We also think our r~j
policy considerations. Undevr E 1
code reviewing body has gener”i ra,pwn;
compliance with the provisions of Chapter 7 o he Act by
those agencies subject to its Jurisdicition. In particular,
the code reviewing bodv must make certain that an agency’s
code complies with the reqguivements of Sections 87302 and
247309, If your interyg&? ’ »E Section B20%27 were accepted,
the Commission, as codo re Sody, would be divested of

oorted by strong
form Act, the
for ensuring

t

ma}

much of the authority it neesds ensure that agency heads,
members of certain boards and 1 i s and z‘;clm 2
filers other than legisla ply with t the
Commission has approved. 14d contrary to
the obvious i i bodies,
£0o guarantee 't he conflict
of interest

Your ?ru trate

these purposes
only at the
them from the ¢
inherent in tréﬁ
context of the
szpproach, the
the agency, woul
head of an agsancy
of Economic Interests.
enforcing the Act since
standably reluctuant to
it means incurring the

an ;f ’)}‘5 ACL

For these reasong,
interpret Section 82 0“1 Lo me
filing officer for Stat@me%*w
councilmembers. Since our i:

think it is a opriate to

that the Comm ion i1s the

Eﬂon@m*ﬁ En§¢ygzt3 of City
e

the Act's provisions and by , c&ns1ﬁﬁ WZQﬁS,
2 Cal. Adm. Code Section 18227 represents a valid exercise
4/
-~ Tne problem may not be as acute with elected
city clerks who enjoy a degree of éﬁ({;fﬁd@nce vig—a-via the
Czty council, but vour i I necessarily affect all

a
“he specter referved to in the
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the purposes of
t.

of the Commission’'s authority to carry out U
stent with 1

the Act by adopting regulations consisie;

After reviewing this letter with the (City Clerk,
you may want to contact me so that we can attempt to resolve
this problem.’ 1 look forward to hearing from vou.

Sincerely,

MB:KHF :plh

co: Rex E. Layton
David S. Cunningham
Burt Pines
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June 27, 18977

Mr. Michael Bennett, Executive Director
Fair Political Practices Commission

P, O. Box 807

Sacramento, California 95804

Dear Mr. Bennett:

Enclosed is a copy of a City Attorney Opinion that I have
received regarding the adoption by the Fair Political Practices
Commission of Regulation 18227. As vyou know, this regulation estab-
lishes the Commission as the filing officer for Statements of
Economic Interest.

In view of the City Attorney's Opinion, I wish to advise
that the City Clerk's Cffice in Los Angeles will continue to act as
the f£iling cofficer in such matters and, of course, the City of
Los Angeles will receive all payments for late filings.

In this regard, I am advising Councilman David $. Cunningham
that the recent request of Ms. Dawn Wiser of your office to
Mr. Cunningham regarding a $70 late payment fee, will have to be paid
to the City of Los Angeles rather than the State.

For your information, I am enclosing copies of all corre-
spondence pertaining to this matter. If you have any questions,
please let me know.

Very truly vyours,

' B B

7

REX E. LAYTON, CITY CLERK

REL:1h
Enclosures

cc:  Ceouncilman David §. Cunningham
Mr. Burt Pines, City Attorney
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June 23, 1977 s

Honorable Rex E. Layton i
Los Angeles City Clerk e
Room 395, City Hall <
200 North Spring Street

Los Angeles, California 90012

Y S AR

LLWY €2 it £2¢

Dear Mr. Layton:

In your communication of April 27, 1977, you inquired
concerning the validity of a regulation of the Fair
Political Practices Commission (Z Cal.Admin. Code Section
18227), inasmuch as it appears to conflict with your duties
as a filing officer under the Political Reform Act of 1974
{(Government Code Section 81000 et seq.). Your questions and
our answers to them are as follows:

Question No. 1

Is 2 Cal.Admin. Code Section 18227 inconsistent with
the provisions of the Political Reform Act, and, if so, is
the regulation invalid?

Answer

The regulation is inconsistent with the provisions of
the Political Reform Act and is therefore invalid.

Analysis

The Political Reform Act requires members of city
councils and mayors of cities to file statements of economic
interests at certain specified times. (Government Code
Section 87200 et seq.) With respect to the filing of such
statements, Government Code Section 81005 provides:

"Reports and statements required by

-;;



Honorable Rex E. Lavton
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this title shall be filed as follows:

"(g) All reports and statements re-
quired by Chapter 7 - one original with
the agency; provided that for reports and
statements filed by . . . a person who
files a flnanc1gl disclosure rapaf*

Sum Ly ey vy A 1 93 Lo e oy TR
wu-wuaxt\y Lu Fa9e \«J—.g\w‘&-w e 5\\.«‘.».;1\,‘.\.—.1..&&() VY e oo LA

Section 87200) of Chapter 7, the agency
shall make and retain a copy and Zorwaru
the original fo the code reviewing body.

Tl % St

(Emphasis added)

Whenever a document is r
City of Los Angeles and another
the placc for filing the docume
filed w and maintained by th
Charuer S ction 44(2), and 44 (4

ed to be filed with the
ce is not specified as
he document is to be

y Clerk. (See City

Government Code Section 82027 provides:

" 'Filing officer’ means the office or
officer with whom any statement or report
is required to be filed under this title.
If copies of a statement or report are re-
quired to be filed with more than one office
or officer, the one first named is the
filing officer, and the copy filed with him
chall be signed in the original and shall be
deemed the original copy."

% Section 81005(g) provides that the 'code reviewing body"
is the Fair Political Practices Commission with respect
to statements filed under Sections 87200 et seq. The
"agency' is the City of Los Angeles. (Government Code
Sections 82003, 82041)
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Based on the above-quoted provisions, it appears
that the City Clerk is the "Ffiling officer' for state-
ments of economic interests filed by the Mayor and Members
of the City Council.

Government Code Section 83112 provides:

"The [Fair Political Practices]
Commission may adopt, amend and rescind
rules and ragulations to carry out the
purposes and provisions of this title, and
to govern procedures of the Commission.
These rules and regulations shall be adopted
in accordance with the Administrative
Procedure Act (Government Code, Title 2,
Division 3, Part I, Chapter 4.5, Sections
11371 et seq.) and shall be consistent with
this title and other applicable law.”
(Emphasis added)

Pursuant to its authority under Section 83112, the
Commission has adopted 2 Cal.Admin. Code Section 18227, which
provides:

"The filing officer for reports and
statements filed under Government Code
Section 81005(g) is the office or officer
which ultimately receives and retains the
original report or statement."

Under this regulation, it would appear that the "filing
officer" for statements of economic interests filed by the
Mayor and Members of the City Council would be the Commission.

The regulation, however, appears to conflict with the
express provisions of the Political Reform Act, which pro-
vides that the "filing officer" is the '"office or officer with
whom any statement or report is required to be filed . . ."
(Government Code Section 82027; emphasis added) Clearly, state-
ments of economic interests are required to be filed with the
City Clerk. (Government Code Section 81005(g))” It is only
after such statements are filed with the Clerk that the Clerk
is required to transmit them to the Commission. That require-
ment does not alter the Clerk's status as the office or officer
with whom such statements must be filed.
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géanorable Rex E. lLayton
/ Los Angeles City Clerk Page &4

Inasmuch as the regulation seeks to alter the
identity cf the filing officer for such statements, it is
in conflict with the Act and cannot stand. 1In support of
this conclusion, Government Code Section 11374 provides:

"Whenever by the express or im-

plied terms of any stature a state agency
has authority to adopt regulations to
implement, interpret, make apmcific or
otherwise carry out the f“Q”lSlQﬁS of the
statute, no regulatlon adopted is wvalid or

effective unless consistent and’not in con-
flict with the statute and reasonably
necessary to effectuate the purpose of the
statute. " (Emphasis added

Based upon that provision, the courts have on numercus
occasions invalidated administrative regulatiuns. (See:
Desert Environment Conservation Assn. v. Public Utilities
Comm ' n. (1973) 8 Cal.3d 739, 742-43; Mooney v. Pickett (1971)
4 Tal.3d 669, 679: California Emp. ‘Comm'n. v. Kovacevich
(1946) 27 Cal.2d 546, 553, Whitcomb Hotel v. California Emp.
Comm'n. (1944) 24 Cal.2d 753, 155 A.L.R. 405; Rosas V.
Montgomery (1970) 10 Cal.App.3d 77, 92; Macomber v. State
Social Welf. Bd. (1959) 175 Cal.App.2d 614, 616-16) Similarly,
2 Cal.Admin. Code Section 18227 is inconsistent with the pro-
visions of the Political Reform Act and is thus invalid.

Question No. 2

What are the responsibilities of the City Clerk under
Government Code Sections 81010 and 91013 for statements of
economic interest filed by the Mayor and Members of the City
Council?

Answer

The City Clerk is the "filing officer”™ for such state-
ments and as such should exercise the duties imposed by
Sections 81010 and 91013.

Very truly yours,

BURT PINES, City Artorney

8*\;[/&&7%1 /@/ s

ANTHONY SAUL ALPBEKIN
Deputy City Attorney

ASA: 1k
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April 27, 1977

Burt Pines, City Attorney
Room 1700, City Hall East

Attention: Anthony S. Alpecrin
Election Compliance Section

Dear Mr. Pines:

In order for the Los Angeles City Clerk to fulfill his
duties under the Political Reform Act of 1974, we are asking
for the Los Angeles City Attorney's advisce to the following
guestion:

Is the Fair Political Practices Commission's
adoption of Regulation 18227 consistent with the
purposes and provision of the Act and consistent
with existing statute?

The regulation provides that the Commission is the filing
officer for all Statement of Economic Interests required under
Chapter 7, Article 2. For the City of Los Angeles, this would
involve filings by the Mayor, members of the City Council and
candidates for these positions.

The Political Reform Act of 1974 requires such statements
to be filed with the City Clerk. Government Code Section 81005(g)
provides as follows:

Reports and statements required by this title
shall be filed as follows:

(g3 A1l reports and statements required by
Chapter 7 - one original with the agency,;

and a person who files a financial
disclosure report pursuant to Article 2
(commencing with Section 87200) of Chapter 7,
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the agency shall maoke and retain a copy
and forward the original to the code
reviewing body.

"Code reviewing body'" as used in this sub-
division means the commission™ for the
purpose of filing financial disclosurc
statements prepared pursuant to Article 2
(commencing with Section 87200} of Chapter
7. MAgency' as used in this subdivision

means the clerk of the court for iudges of
courts of record.

It appears from this section of the Code that these
statements are to be filed with the City Clerk. The question
we are asking therefore: "Is the City Clerk the filing officer
or is 1t the Commission?"

As defined in Section 82027, "filing otficecr' means
the office or officer with.whom any statcment or report is
required to be f{iled under the Act. From Sections 81005(g)
and 82027, we conclude the City Clerk is the filing officer
for Statement of EBconomic Interests filed by those persons
enumerdted in Article 2 of Chapter 7. However, Commission
Regulation 18227 puts priority over the Act, (specifically
Sections 81005(g) and 82027) and makes the Commission the
filing officer for these statcments.

The Administrative Procedure Act {(CGovernment Code
Title 2, Division 3, Part 1, Chapter 4.5) allows the Commission
to adopt reasonable rules and terms to carry out the purpose
and intent of the Act. But in any case, if the regulation 1s
not consistent with statute it is subjcct to challenge. TFurther-
more, the regulation must mect the standard of Section 11374

+ PR oy o Az % ¢y e
which reads as follows:

11374. Regulations must be consistent with
statute: Repeal of conflicting rules and
regulations

Whenever by the express or implied terms of
any statute a state agency has authority to
adopt regulations to implement, interpret,
make specific or otherwise carry out the

1 . .
tSection 82012. Commission. 'Commission' means the Falr
Pelitical Practices Commission.
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provisions of the statute, no recgulation
adopted is valid or effective unless consis-
tent and not 1n conflict with the statute
and reasonably nccessary to effectuate the
purpose of the statute.

Any existing Tules or regulations conflicting
with this section are hereby repealed.

Citing the above scctions of the Government Code, we
believe there is an apparcent conflict in the Regulation and
the Political Reform Act of 1974.

Because of the apparent ambiguity of who the filing
officer is for the Statement of Fconomic Interests, we are -
asking what the City Clerk's responsibility is in the following:

L. Determining whether the required statement
has been filed and if so, whether it conforms
with the requirements of the Act;

Notifying those persons who failed to file
the required statement at the required time;

[

3. Reporting apparent violations of the Act to
the appropriate agencies;

4. Imposing and collecting late filing penalties
for late Statement of Economic Interests.

Your response to these questions will be appreciated.

If you need additional information regarding this matter, pleasc
contact Mr. Ken Ito of my Campaign Disclosure Section at 485-4792.

Very truly yours,

-7 ; ,
.Z%Ei;, 2;‘/£€;é§fi

REX E. LAYTON,-CITY CLERK

REL:cp



April 15, 1977

Honovable Davii 8., Cunninahan
Los ngeles City Council

2221 South Viriinia kroad

Lag sngeles, €4 90016

bLg H:

Pear sir. Cunnincham:

According to records of the Fair Political Practices
Counmission, vour Statement of Economic Interests, which was
due AHpril 1, 1977, was filed seven days late. Government
Code Section 91013 nrovides that any person who files a
statement after its deadline is liable in the amount of $10
per day, up to a maximun of $1Ud.

If tnere is a justifiable excuse for your filing
late, please inform the Commission of that excuse in writing
within twenty (20) davs =0 that a waiver of your fine may be
congidered. Wwaivers have been granted to late filers whe,
becanse of an extreme ervergency, found it impossible to file
on or prior to thelr deadline but filed as soon as vossible
thersafter. 1If such an emergency is asserted full details
must be provided. W“aiveors also have been aranted to late
filers whose clerk has written the Commission verifying that
the clerk erronecusly or misleadingly advised the filer - by
notifyving the filer of an erroneous filing date, for example.

If no such excuse for late Filing exists, please
remit within twentv (20) Jdays a check or money order in the
amount of $70 made navaople to the "State of California.”
The full amount will be deposited into the General Fund of
the &Htate of Calitornia,

If you have any cuegtions, please contact me,

Very truly yours,

Dawn Wiser
DWiplh

U/;c: City Clerk



