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Dear Mrt Palmc':

Tnank you to: your letter of June 7, 1977, 1n which

you as); whether Mayor {Mad 2:. Mllano mav purikcipate in a mat-

to: that 18 Soon Lu (‘Dme bufore (he Novdto City Council. You

have advised us that Mayor 2411an 15 the sale owner cf 5 heat-

ing, venulatxng and nr condelonlng contractan firm in Novato.

Dunnq the pur)0¢§ Janualy 1, 1974, through April 22, 1977, m.

mum's Company ha: been the hCaflng tquc'ontractor an 100 per-

cent of the residential dovelopm’r‘t in Novato done by a company

czued Debra Homes. 22th:.) Homes 15 currently proposing a new

resxdential development on an B7-acn: slte mtmn the city of

Novato and requzrc‘s appruvnl of the plan by the city Council.

You have asked 1r Mayor mlnno 15 requued to disqualify him-

self from part:cxpm(lna in HHS demnon 1i he announces m ad—

Vance that n: Antt‘nds to absLRLn tummy from submxttlng any

mds u performan any work In worm-cue" mtn the resulting

construcuon. You h<I\u Lold us‘ to assumu that: it, )5 reasonably

foreseeable ('th the decxsmn :0 approve the residential develop-

ment will have a material findncxal Effect 0'! Debra Homes. Thus,

the only question 15 wheLhEr Debra Homes 15 a "source of income"

to Mayor mlnnu mm“: the mmmng 0f Guvurnmcnt Code Section

gummy If «0, Ma)ax 'Ulano is roux-)rqd to disqualify hlmself

from partxclputlnu 1n Lhr: declsxun. L

The «gnuurnir‘q provisions drl‘ Govcrrmont Code sacuons

87100, E7103 AIM EZOIfilq‘y . Sdclxon E7100 provides:

No publlc offugn] nt any luvel or State 0: 1c-

cal qsvpxrmcm, mm] mm, particlpale 1n makxng

ur in my W) arlumgl m usn hxs. cffu‘xal pas;—

tioz‘. LO Inflht'ncc a LYJVOTHI‘IE‘KHZAL .VL-«nslon 1n

Much Lo Mitw” n! hug 7"rtSOI’. to <n0w ‘34: has a

y AH stnLury luh'unucs :m ta tn» Governmant Code

unlcss Olher‘wlfx‘ nob 1V
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SECtJOn 87103 expands upon that pX‘C'IlsLDn by provlding, 1n rele—

Vent. part:

In: 3(flclnl has a financial interest In a deci‘

Slon within Um mctxnil‘q of Scetlon 37100 if It

)5 rL‘JSOHJbly farcsee‘ahle that Lhe dealslon will

have A w-Atorlal {lnanclnl effect, dlstingulshable

from its ertett an the rubch generally, on:

...(tl Any source at Jammie, other than loans

by u Commercial lending institution )n the regu.

1st course sf buslncss, nuuregatlna two hundred

fifty dollars ($251)} or more Jn value IECEAVed

by or pxomisnd to Lhc public Official within

twelve manths prior to His time when the decision

ls made. . .l

Section 5203mm of the AC! Jeflhcs "lnz'oma," as used in Section

annual, to Cniompisu in (his rust- not only Mr. Mllanu's can»

tractlng flrm, but .3150 the Customhrs Cf that firm (hat have

been a source Di income of $250 or more over the past twelve

months. This 25 because scctlon 32030(fi) provides, first, that

"income" means “income of any nature from any source," and pro-

vldes further:

Income of an lndxvldual also includes a pro rata

share of any income of any business entity or

trust In which Lht‘ indlvldillfl or spouse owns,

dlrectly, indirectly or hencficrully, a impercent

lntclest Or Qreqtcr.

Since Mr. Mllalla as the Sole Owner of his buslnPss, the KO per-

cent threshold is met. if '39er “0|!le has provided income of

3250 Dr more in {he plsL twelve months to Mr. Milanu's contract-

inq (inn, therefore] the Act requires thnt Mr. mluno disqualify

himself from pnrtrmpntinq 1n the nomsmn to approve the res‘le

dentlal development uoposmi by Debra Homes.

If yeu hwt~ nny further nuns» inns, please contact me.

sinturuly, .- , {

/ // ,/

/ " / /l a"K t W A: 7 / K

Mit‘hJL‘l J. Baker

Chlcf

Legal lll‘usion

MJlauo
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This latter will L‘O'vstitute a request under Section 83114

of the Government Codi, on behalf Of the: City Council of the

city of Novato, for written Ad"i(‘,€‘ with respect to the duties of

a public official under tnc Political Reform Act of 1974.

Nuvatu's mayor, David E. I-‘llianc, is a heating, ventilating

and air conditioning contractor in this cityi He performs this

type of work in this area, for a number of general contractors and

land developers and estimates he is presently providing perhacs

75: of the heating, ventilating and air conditioning installations

for new residential development in Novato. Among Mr. Milano's

major customers is Debra homes, Inc., of santa Rosa, a substantial

resideyltiai subdivider and home builder in Sonoma and Marin Counties,

During the period of January 1, l974 tnxough April 22, 1977,

Mr. Hildno has been the heating subcontractor on 100% of Debra

Homes' residential work within the City of Novato. All such work

is awarded on the basis of competitive cidding, but Mr. Milano has

Consistently managed to be the low bidder due to his competitive

advantage over other heating subcontractors, none of whom .312 locally

cased. he has generally not been the low hinder on Debra homes'

projects in Sanoma county necauae he is not competitive against

Sonoma'based subcontractorst

Debra names is currently progoslng a mayor new residential

development on an 37 acre site within the City of Novato, known as

"San Marin East". Precise development plans therefor have Been

filud Wifl) the city and will shortly Cami; before the city council

for aggraval (under the appilcablc "planned unit" zoning, (his will

be essentially the equivalent of a (anatlve suaoivision map).

If the developer's yast practices continue, Mayor ulllano recognizes

that 1: would be reasonably foreseeable {or apprnval of the proposed

prajact to have a mJtcx’lill financial afflict on file income of his

business and (:th he would consequently be prohibited by Government

Code Section 27100 from garthit/At‘inq in the council's decision on

t.‘.e plans. Wat is not clear to uS, however '- and the reason for

this request —- is whether he Could aarticicate in that decision
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without a conflict of interest if he so announced in advance and

totally abstained from suemitting any oids or performing any work

in connection with the rosultihg construction,

ooviously, as to Mayor nilaho this developer is a "source of

incomeruaggtegating $250 at more in vaiue received by or promised

to the public official Within 12 months prior to the time when the

decision is made" under Government Code Section snouc). And

although we have no actual data, from the size of the project I

assume the decision "will affect the source of income in the manner

desorioed in subsection (in (1) above", as soecified in Title 2,

California Administrative code, Section 187021b)(3)(1\)a It does

not seem, however, that the council's decision would "directly affect

the amount of income to he received by the official" or that there

is ~a nexus between the governmental decision and the purpose for

which the official received income“, under subsections (31(5) and

(3) AC) of section ”70202). The latter conclusion appears to have

support in a portion of your "Thorner" opinion Al FPPC Opinion

No. 75—0391 deaiing with mmn Director pamela Lloyd: 'Nor would

any benefit to Dinwiddio necessarily hear any relation to Director

Lloyd‘s income from mnwiddie, a factor we believe may be considered

in determining whether there may be a material financial effect on

a source of income“.

My reading of the statute and regulations suggests that these

circumstances would not involve "a financial effect" of the proposed

decision on "a financial interest" of an official in the sense the

statute prohibits, out a contrary interpretation could obviously be

made, and Mr. Milano does not Wish to risk even a good-faith

violation of the law. Since the matter is expected to reach the city

council in the very near future, your earliest possible response

will be greatly appreciated.

Yours very truly,

Clark M. palmer

Novato City Attorney

CMP/cv

Cc: Mayor Idilano

cc: City Manager


