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CABLE ADDRESS LATHWAT 
TWX 91032. 3733 

TE~ECOP ER (213) 680~2098 

Ted Prim, Esq. 

LATH~,\]\1 & vVATKINS 
ATTORNEYS AT LAW 

555 SOUTH FLOWER STREET 

LOS ANGELES, CALIFORNIA 90071 

TELEPHONE (213) 485-1234 

March 30, 1977 

Fair Political Practices 
Commission 

Post Office Box 807 
Sacramento, California 95814 

Dear Mr. Prim: 

ORANGE COUNTY OFFICE 

660 NEWPORT CENTER DRIVE 

NEWPORT BEACh, CALIFORNIA 92660 

TELEPHONE (714) 752 9100 

This letter supplements our letter of March 2, 
1977, in which we asked that you provide us an advisory 
opinion stating that our efforts on behalf of Northwest 
Energy Company ("Northwest") to obtain comments from 
California agencies and officials to the Federal Government 
concerning Northwest's proposed natural gas pipeline do 
not constitute lobbying under the Political Reform Act of 
1974, as amended. Following receipt of that letter, you 
have asked whether the Energy Commission hearings or other 
California agency proceedings concerning the pipeline 
proposals in which we may be involved comprised "rate­
making." As set forth in greater detail below, we do not 
believe any action which a California agency or official 
might take at this time through our representation of 
Northwest involves a "rate-making proceeding" as that term 
is used in the Political Reform Act. See Government Code 
§ 82002: "'Administrative action' means the proposal, 
drafting, development, consideration, amendment, enactment 
or defeat by any state agency of any rule, regulation or 
other action in any rate-making proceeding . " 

As discussed in our March 2 letter, Northwest 
is seeking a certificate of public convenience and necessity 
from the Federal Power Commission (the "FPC") to construct 
a transportation system for Alaskan natural gas. We are 
representing Northwest before certain California agencies 
which may express their views to the FPC on Northwest's 
proposal. 

The FPC proceedings are fundamentally permit 
proceedings rather than rate-making proceedings, although 
under the Alaskan Natural Gas Transportation Act ("ANGTA") 
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certain issues of financing are presented to the FPC in 
the three competing pipeline proposals. Similarly, one 
of the thirteen enumerated items on which the FPC is 
required to report under Section 5(c)(8) of ANGTA is 
the feasibility of financing the various proposals. In 
the course of briefing the financing issue, each of the 
three applicants has submitted pro forma tariffs. These 
pro forma tariffs concern primarily the method of developing 
a tariff; for example, the applicants favor an "all events" 
tariff which would guarantee a return on their investment 
in construction of the pipeline, rather than a "cost 
of service" or "fixed rate" tariff. The pro forma tariffs 
also set forth estimated rates for such tariff, but the 
actual determination of these rates will take place in a 
subsequent FPC proceeding brought by the applicant which 
is selected to construct the natural gas pipeline. Further­
more, the determination of the rates to be charged California 
consumers will be made, eventually, by the California Public 
Utilities Commission in other proceedings. 

Although it is possible, therefore, that the 
Energy Commission hearings which are presently scheduled 
will touch on certain financing issues, any comments 
to the Federal Government which the Energy Commission or 
other California agencies or officials might make will be 
directed at federal proceedings which do not involve the 
actual determination of rates. In short, our present 
representation of Northwest does not involve action by 
California agencies or officials in connection with any 
"rate-making proceeding." 

In addition, I think it is worth re-emphasis to 
note again that the underlying action which Northwest seeks at 
this time is federal action. We do not believe the lobbying 
provisions of the Political Reform Act are directed at 
activities implicating federal, rather than state, authority. 

Please call me if you have any further questions. 
Thank you for your continuing consideration of this matter. 

Very truly yours, 

r 
Reed E. Hundt 
of LATHAM & WATKINS 
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T£LECOPI (213) 680~2098 

Ted Prim, Esq. 

L.L~TH.L'\YI & \VATKINS 
ATTORN EYS AT LAW 

555 SOUTH FLOWER STREET 

LOS ANGELES, CALIFORNIA 90071 

TELEPHONE (213) 48S 1234 

Harch 2, 1977 

Fair Political Practices 
Commission 

Post Office Box 807 
Sacramento, California 95814 

Dear Ted: 

ORANGE COUNTY OFF1CE 

660 NEWPORT CENTER DR1VE 

NEWPORT BEACH, CAL1FORN1A 92660 

"'-'ELEPHONE (714) 752~9100 

As you know, a current issue of some nationwide 
importance is the selection of a transportation system for 
the delivery of Alaska natural gas to United States markets. 
Proceedings are under way before the Federal Power Commission 
("FPC") in which three competing applicants seek issuance of 
a certificate of convenience and necessity authorizing the 
construction of a transportation system for such gas. The 
three competing systems are commonly known as the A1can 
Project, Arctic Gas, and E1 Paso Alaska. We represent 
Northwest Energy Company ("Northwest") which is one of the 
sponsors of the A1can Project. 

Under the Alaska Natural ~as Transportation Act 
passed by Congress in 1976 (S. 3521), the FPC is directed to 
review the competing systems proposed by the applicants and 
report to the President by May 1, 1977. After the FPC makes 
its recommendation, there is an opportunity for state governors 
and other instrumentalities of state government to comment 
on the recommendation and report of the FPC. The President 
has until September 1, 1977 to submit a report and recommen­
dation to Congress. Finally, Congress has a 60 day period 
to review and vote on the President's decision. 

The California Public Utilities Commission (the 
"CPUC") is a formal party in the FPC proceedings. The CPUC 
has participated in the FPC proceedings for many months, and 
in late 1976 the CPUC filed a position brief partially in 
support of Arctic Gas. We have had communications with the 
CPUC since its position brief was filed but there have been 
no proceedings before the CPUC in which we have had an 
opportunity to participate. 
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Although the CPUC is the only California agency 
which is a formal party to the FPC proceedings, this matter 
may be of interest to other state agencies such as the State 
Energy Resources Conservation and Development Commission 
(the "Energy Commission"), the Air Resources Board, the 
Office of Planning and Research, the Resources Agency, and 
others. To our knowledge none of these agencies has the 
power to issue any rule or regulation which affects the FPC 
action on the certificate of convenience and necessity. 
However, each of these agencies is accorded the right by the 
Alaska Natural Gas Transportation Act to comment to the 
President on the FPC recommendation. (Section 6(a). See 
enclosed copy of S. 3521) 

In our capacity as California counsel for Northwest 
we expect to be involved in communication with various Cali­
fornia agencies on behalf of Northwest. In particular, the 
Energy Commission has recently taken a direct interest in 
the matter. On February 16, 1977, we appeared before the 
Energy Commission on behalf of Northwest and in support of a 
proposed Order Instituting Informational Hearings. The 
proposed Order was adopted (a copy of which is attached 
hereto) and we will be representing Northwest in the hearings, 
scheduled to commence during the second v7eek of ~1ay, 1977. 
The purpose of these hearings is to forward to the Governor 
or any other responsible parties recommendations regarding a 
transportation route for Alaskan natural gas. 

At this time we are not aware of any other state 
agency giving formal consideration to this matter. Such 
agencies mayor may not desire to consider this matter 
informally or by way of formal hearings and mayor may not 
choose to make recommendations and communicate such recommen­
dations to the President, the Governor, or other state 
agencies. If such agenies take an interest in this matter, 
we would desire to communicate with such agencies. 

In the course of our communications with various 
state agencies, the question has arisen whether we are 
acting as lobbyists on behalf of Northwest. To date our 
hours of direct communication with state officials total 
less than ten hours. '{,vi thout regard to the number of such 
hours of direct communication, we believe that our activities 
are not subject to the lobbyist sections of the Political 



· LATHAM & WATKINS 

Ted Prim, Esq. 
March 2, 1977 
Page Three 

Reform Act of 1974 (the "Act"). We ask for your concurrence 
on this subject in the form of an advice letter. 

Under Section 82039 of the Act, a "lobbyist" is a 
person who is employed "to communicate directly or through 
his agents with any elected state official, agency official 
or legislative official for the purpose of influencing 
legislative or administrative action. . . " (Quoted in 
relevant part only.) Although we have communicated directly 
and through our agents with elected state officials and 
agency officials, we have not acted "for the purpose of 
influencing legislative or administrative action." 

"Legislative action" is defined in Section 82037 
of the Act as a set of acts "by the Legislature or by either 
house or any committee, subcommittee, joint or select com­
mittee thereof, or by a member or employee of the Legislature 
acting in his official capacity." Legislative action "also 
means the action of the Governor in approving or vetoing any 
bill. " 

In Section 82002 "administrative action" is defined 
as "the proposal, drafting, development, consideration, 
amendment, enactment or defeat by any state agency of any 
rule, regulation or other action in any rate-making or any 
quasi-legislative proceeding." Such administrative action 
includes regulations adopted by agencies in order to govern 
their operation pursuant to Government Code Section 11371 et 
~. 

Our communication certainly does not involve 
"legislative action" under the definition of the Act, because 
no action by the Legislature or action by the Governor in 
connection with a bill is contemplated. 

Our communication also does not aim to influence 
any "administrative action" under the meaning of this Act. 
Any action ~ve might urge in our communications with state 
officials does not concern rate-making or "quasi-legislative" 
proceedings, which are the form of " a dministative action" 
that implicate the lobbyist provisions of the Act. 

In Regulation § 18202, the Fair Political Practices 
Commission ("FPPC") has offered guidelines interpreting the 
meaning of "quasi-legislative." These guidelines seem to 



LATHAM & WATKI""S 

Ted Prim, Esq. 
March 2, 1977 
Page Four 

exclude by implication action with respect to a resolution, 
such as the Energy Commission may issue, or a comment, such 
as other state agencies may make. 

Regulation § 18202(2) excludes from the definition 
of "quasi-legislative" any "proceeding involving the issuance, 
amendment or revocation of a permit, license or other entitle­
ment for use." The approval which Northwest ultimately 
seeks from the Federal Government is a certificate of con­
venience and necessity which is in the nature of a permit or 
other entitlement. If a permit proceeding before a state 
agency is exempt, surely a proceeding before a state agency 
which intends to comment on a Federal permit proceeding is 
exempt. 

Regulation § 18202(7) also excludes from the 
definition of "quasi-legislative action" any "proceeding 
involving the issuance of a legal opinion." The resolution 
we seek from the Energy Commission, the brief filed in the 
FPC by the CPUC, and any statements of policy which other 
agencies may use in connection with our communications with 
them are all in the nature of opinions of agency expertise 
with no regulatory or standard-setting effect. Although 
Section 18202(7) does not appear to cover directly our 
situation, it does evidence the intent that advisory actions 
are not "quasi-legislative." 

Based on the definition of "administrative action," 
as explicated in Regulation § 18202, we believe that quasi­
legislative action is regulatory action, not mere advisory 
action. Our view is supported by the FPPC opinion in the 
matter of Carl Leonard, No. 75-042 (April 22, 1976). The 
opinion held, in part, that an attorney who communicated to 
the CPUC concerning the passage of regulations was obliged 
to register as a lobbyist. In the course of the opinion the 
FPPC stated, at page 4: 

"Quasi-legislative proceedings have as their 
purpose the creation of rules and regulations which 
establish standards for future conduct. City Council 
v. Superior Court, 179 Cal.App.2d 389 (1960). Such 
proceedings, therefore, embrace not only administrative 
actions of general applicability but any prescribed 
standard of conduct to which private interests must 
conform in the future. See, ~ Brown v. Board of 
Supervisors of San FrancISCo,T24 Cal. 274 (1899)." 
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This definition of "quasi-legislative" excludes 
any comments, resolutions, or recommendations California 
agencies may make as a result of our efforts. Nothing we 
are trying to achieve will establish "standards for future 
conduct." The action desired by Northwest comprises only 
the expression of recommendations with no legal force, to 
state and federal agencies and officials. 

The fact that these recommendations may be expressed 
as a resolution does not change the nature of the action. 
In connection with legislative matters, the legislature 
declares policies and establishes their means of implementa­
tion. A resolution adopted by the legislature is a means of 
declaring policy without necessarily setting forth the means 
of implementation. A statute adopted by the legislature 
sets forth the legal means for the implementation of those 
policies and may also contain policies. 

The state agencies established by the legislature 
to implement state policies sometimes engage in quasi­
legislative actions and sometimes engage in quasi-judicial 
action. The adoption of a regulation is quasi-legislative 
action whereas the granting of a permit is quasi-judicial 
action. 

The form in which an agency acts on a quasi­
legislative matter does not change the substance of the 
action. For example, a state agency could adopt a regula­
tion prohibiting the use of natural gas for heating swimming 
pools. Alternatively, the state agency could adopt a resolu­
tion encouraging people to avoid the use of natural gas for 
heating swimming pools. Such a resolution would lack any 
force of law, but would declare a policy establishing desir­
able standards for future conduct. Both the resolution and 
the regulation would be quasi-legislative actions. 

By contrast, a state agency could refuse to grant 
a permit for a particular swimming pool that was to be 
heated with natural gas. Alternatively, a state agency 
could pass a resolution encouraging another agency to deny a 
particular permit application for a swimming pool to be 
heated by natural gas. Such a resolution would lack any 
force of law, but would constitute a recommendation on a 
particular case. In both instances the matter is quasi­
judicial and the form of the agency's action, whether by 
resolution or by permit does not change the nature of the 
matter. 

Accordingly, the Energy Commission's comment on a 
quasi-judicial matter by means of a resolution remains a 
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quasi-judical matter regardless of the form of its action, 
and our communications in connection with such a matter are 
not within the scope of the Act's lobbyist provisions. 

For the foregoing reasons we ask that you issue an 
advice letter confirming our interpretation of the Act. If 
you have any questions, concerning this request, please do 
not hesitate to call me. 

Enclosure 

Very truly yours, 
/j 

I 
I Reed 

of LATHM1 & WATKINS 
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