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Mr. Kenneth c. Scilcidig 771"

City Attorney

30 West Aan'la Street

Pleasanton, callzornia wine

Dear Mr. Scholdic:

Thank you for your ivt‘tc: Di Novmrhcr 17, 1976, request—

ing an informal opinion as t) whethcr a th7n'ocl: of your City

Council, who is a vice rrcslocnt one Director of the First

National Bank of Plbflselltcn, night h‘n’ u :4ltfllr: of l'ltcra

est in passing upon various types of loud .230 rtgaczts oy

persons who have savings, loans or checking accounts with

the bank.

The city Councilmenmet, being an elector official

required to file pursuant to Gov:::t::c*:t Ccd: 557200, clearly

falls within the general prohibition o: cocornmont coco

587100:

37100. No public official at any level

of state or local government shall make.

participate in making or in any way attempt

to use his official position to influence

a governmental decision in which he knows

or has reason to know he has a financial

interest.

Government code 587103 provides:

87103. An official has a financial

interest in a decision within the mean-

ing of Section 87100 if it is reasonahly

foreseeable that the decision will have

a material financial effect, distinguish-

able from its effect on the public cen-

erolly, on:
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(3} 51.3' irjsirvr'ss Cnih‘" fir. :‘?.'c‘h Um public

Crucial m: a ui‘nv‘ or .../1; iincslnuif

worth mare than one “ion-.1412; dollars ($l,000)7

(1)) {my real property 5.: which the public

effecinl hm: a ’11r1"1 imiircct Smartest

worth more (21.1.: one tiiouficifi 42021er ($1,000)}

(c) All} smirct» ci- int-om, other than icons

by 2 turmercial Jrndinc institution in the

rigulation course oi business, oggicgating two

hilnth‘cd Eifty dollars ’3230} Or more 1n valuC

received by or pxc’Jle‘L‘ to the public official

Within twalve nantfis print to the time when

the decision is rode; or

(d) any business entity in which the public

official is a director, officer, partner,

trustac, emplayce, or hold: any position of

managament. . .i

From you: letter and our telephone conversation of

November 24, 1275, the relevant po:tic“u o: the above-mmwionnd

definiticn of iLnanCial interest with with yttr Counciinenocr

is concerned are 5371mm, an investment worth more than

$1,000; 5371mm), a source of income; and §87103(d), a

business entity in which the cauncilsenbcr is a director,

officer, ur holds any position of management. —‘

In determining whether it is reasonably foreseeable that

a decision made by the Councilmenber would have a material

financial effect, distinguishable from its effect on the

public generally, upon an investment worth more than sl,ooo

or on a husiness entity in which the councilnember is a

director. officer, or holds any position of management, 2

cal. Adm. Code 518702(b){1) is instructive.

The general test of materiality for all financial

interests in $97103 is contained in 2 Cal. next Code

5137mm) , which provides:

(a) The financial effect of a govern—

mental decision on a financial interest of

a public official is material if, at the

time the official wakes, particiates in
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malzi’hg er attcrpts Ln u';v’ ing, 0: JCX’ afflciril

nnniemn to Hir',1\ir‘nc-r "n w: a: {Ev Emai-

sicn, in light of ill i e circzrstancss and

facie knew, at thx lez‘ of the decision, the

nfiicial knew: or has reason to know that the

existence 0: tinc fiannov'il mica—cm. nuqht

inLci’ch’L: wlih the ciiici, i u, :gri’ormancn

:35 his or hei- duties is an inpirtial manner

free item bias.

2 cal. Adm. code §l57nzm then Liam: en :0 set down

guidelines which should he cmilu'1criu in dztcrmining the

existence or n materiel (51¢: upon n :inuucial interest,

which if shown to exist, mild lead one to ccnclude that

the cfficial's interest w: such chzt it would render

the official incapable of pr-rforminq his duties "in an

impartial manner free From biaS’H

The guidelines in pertinent part are as follows:

(1) In the case of e business entity in

which the public official has a direct or L3'

direct invcsL—icnt wazth more than no thousand

dollars “Loam/or in the case of a gubg

official who is a director, officer, nnrtnex,

trustee, anglcyee, or holds an! poslcicn of

management in a business entitxz

(A) Whether the effect of the deci-

sicn will be Lo increase or decrease the

annualized gross revenue of the business

entity by ans percent or more or the

annual net income of the business entity

by .5 tereent or more;

(B) whether the effect of the

decision will he to increase or decrease

the assets or liabilities of the business

entity by $50,000 or more or by .5 per~

cent cf its current assets or liabilities,

whichever is less.

»-2 Cal. Adm. code §§lB7OZlb) (1)

(A7: ()1) (Emphasis addedi)
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note thol invos‘l‘mcnts and pr‘ti’tl’7‘23 cf management,

Govormmnt Couu 5557103(a‘, out :dl, AVG tz-cdtcd exactly the

same for purposes of establishing materiality.

To establish materiality concerning a source of income,

however, two additional factors must be Considered. 2 CD1.

Adm. Code §ls702(b)(3) provides that;

(J) In :hc cast of a gamma of _inccme

of a puhlic official as defined in Gnvsrrr

nont Code §37163lc]:

(A) 1K": decision will affect the

sourcc of lnccfile in the manner described

in subsection mm above;

IE) Whether the governmental deci-

sion will dii-cctly affbct the mean: of

income to he received by the official;

1c; uhcthcr there is a nexus

between the governmental decision and

the purpose in: which the official

receives inconc.

Therefore, unless the Councilmonber's decision affects

the Bank in the manner descrihed in the guidelines at 2 call

hon. code slwozlel) or (bus) ahove, the Councilmenuoer

will pzabably not have to disqualify himself.

I would point out, however, that should the Eank be

working with a client on a project which would foreseeably

he the subject of a decision before the city Council, the

Councilmenher should prabably disqualify himself pursuant

to the general provision of 2 cal. Adm. Code sla702<a).

This view follows from the tact that the requisite 97103

interest is present and the rcnsonahls inference of possible

bias is so aFParent. (See Tharner. attached.)

with respect to the confidentiality of Bank information,

the not does not require that the councilmemher disclose infor-

nation relating to third parties, but rather requires the

disclosure of any financial interests of the councilneiuber

which could he materially affectcd by his decision. 2 Cal.

Adm, Code slamaroHs) provides:
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(m A public ofiicim "indies a covcrn»

ncnrnl decision", except no irinvldcd in cut—

section (:17 0[ this section, wimn he or she,

acting within the authority ct his or her

office:

(5) Dciéxmllmgl, not tn act, within

the meaning of sub»::a::igxcul\5 (i), (2) ,

(31 or (4), unless such detcrniration

is nude because of his or her financial

interest. when the denomination not

to let occurs because of his or her

financial interest, the official's

determination must he accompanied by

disclosure of the financial interest,

nude part of the agency's official

record or nude in writing to the

official's supervisor, appointing

power or any other person sgcleied

in o conflict or interest code adapted

pursuant to Government Code Section

57300.

1 trust that those infomal contents will be of some

assistance. if you have any further questians, please call

me at 916/322-6444.

2
Alfreda Flares

Research Specialist

conflicts of interest

Division

AFng

Enclosure


