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tate of California

Eir Political Practices Commission

y P.O. BOX BOF - SACRAMEMNTO, Y3804 --- 1100 K STREET BUILDING, SACRAMENTO, 95814

February 24, 1877

- 02~ 2RO
Mr. John B. Fudguist
Cavalero, Bray, Shuamway & Gelger
404 Bank of Stockton Building
311 East Main Street
Stockton, California 95202

Re: Conflict of Interest Code
Rindge Land Reclamation District No. 2036

Dear Mr. Rudquist:

This is in reply to your letter of January 29, 1977. I would
agree with you that Government Code §§87100 and 87300, et seq.,
intend to requlate the conduct of certain public officials in their
public life only, and are not intended to in any way proscribe the
activities of these persons in their private financial dealings.
Support for this is found in Government Code §81001(b), which
provides:

The people find and declare as follows:

... Public officials, whether elected or appointed,
should perform their duties in an impartial manner,
free from bias caused by their own financial
interests ....

On the other hand, the word "governmental"” may prove troublescme
and difficult to define. Many Codes approved by the FPPC have inserted
language, either in their disqualification provisions or by way of
definition, to the effect that the designated employees "shall not
make or participate in the making of any decision of the agency in
which he or she has a financial interest". The Codes are intended to
codify the prohibiticons of Government Code §87100 at the local or
agency level.

It is my persconal view that the controversy between you and the
Board of Supervisors may be more imagined than real. I doubt anyone
interprets the Political Reform Act as creating a prohibition on purely
private conduct of a public official.
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Thank you for writing. If I can be of further assistance, please
feel free to call on me at (916) 322-6444.

Sincerely,

FKenneth W. Goshorn
Research Specialist
Conflicts of Interest Division

KWG:glb
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January 29, 1977

Kenneth W. Goshorn
Conflict of Interest Division
Fair Political Practices Commission

P.O. Box 807

Sacramento, California 95304

Re:

Rindge Land Reclamation District No. 2036
Conflict of Interest Code

Dear Mr. Goshorn:

Enclosed please find the following documents:

1.

2.
3.
&,

Memo dated January 20, 1977, from John B. Clausen,
County Counsel, by Arthur W, Walenta, Assistant
County Counsel, to the Clerk of the Board of
Supervisors of Contra Costa County.

Letter dated January 26, 1977, from the undersigned
to the Board of Supervisors.

Memo dated January 28, 1977, from Johmn B. Clausen,
by Arthur W. Walenta to the Board of Supervisors.

A photocopy of the section of the District's Ceode
which is in question,.

This letter is a follow-up to a telephone conversation I
had with you on January 26. I would appreciate an opinion from you
or Delbert Spurlock on this matter before I argue my case before the
Board of Supervisors of Contra Costa County. I believe that the
enclosed documents are self-explanatory and accurately and completely
present our controversy. Should you need any additional information
I shall be most willing to provide the same,

JBR/ i

olncerely yours,

CAVALERO, BRAY, SHUMWAY &
GEIGER

By *‘.‘rp ,g .{e:-,ﬁrf-. ‘i!'-"

~John B. Rudquist o




CONMNTRA COSTA COUNTY

6[)!_3 NTY COUNSEL'S OFFICE @
MARTINEZ, CALIFORNIA

Date:  January 20, 1977
To: Clerk Gf'/Mﬁ Board of Supervisors

Fromm: John B. (Clausen, County Counsel
By: Arthur V. Walenta, Assistant County Counsel

Re. Rindge Land Reclamation District, Ho., 2036
Confllicf of Interest Code

Thls offlce approves as to form the Conflict of Interest Code of
the above-named agency, subject to the following recormended
revisions:

1. Striks the word "povernmental" in Section D1.

The Code documents are returned herewith, and a2 proposed Doard

Order revising the Code and approving it 2 revised is attached
for action on January 25, 1977.

AWW s

Enc. .
‘ L/éz: Rindge Land Reclamation Distriet NHo. 2036
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January 26, 1977

Honorable Board of Supervisors
County of Contra Costa
Courthouse

Martinez, Califormnia

Re: Rindge Land Reclamation Distriet NHo. 2036
Conflict of Interest Code

GCentlenen:

Our offices represent the above Reclamation District
which has recently subnitted to vou its conflict of interest
code. We were informed by a copvy of a rero to you from
County Counsel that the Discrict's propesed code would be
adopted by the Board of Supervisors on January 25, 1976,
subject only to one rewvision, to wit, striking the word
"governmental" iIn Sectiorn D1, page 6.

We respectfully request that the Board of Supervisors
reconsider its position and adopt the code as submitted for
the following reasons:

1. Government Code Section 87302(c), which addresses
itself to specific provisions of Conflict of Interest Codes
for local agencies setting forth circumstances under which
designated employees must disqualify themselves from making
or participating in the making of any decision, states in

part:

"Disqualification shall be required by the Conflict
of Interest Code when the designated employee has
a8 financial interest as defined in Section 87103,
vhich 1t is reasonablyv foreseeaple may be affected
materially by the decision.”

Government Code Section 87103 states in part:

"An official has a financial interest In a decision
within the meaning of Section 87100 if it is reasonably
foreseeable that the decision will have a material
financial effect, distinguishable from its effect
on the public generally, on: . ., ."
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Governmaent Code Section 87100 states in full:

"Wo public official at any level of state or local govern-
nent shall make, participate in raking or in any way
attenpt to use his official position to influence a
governmnental decision in whiich he knows or has reason
to know he has a financial interest,.

From the above, it is readily apparent that the "declsions™
rehe red to in Article 3 of Chapter 7, Sections 87300, et seq.
are "governmental decisions," not ﬂhmﬁly any decisions.

2. To buttress this peint, we suppest that vou consult
2 Cal. Adn. Code Section 18700 which states in part:

I "The provisions herein define terms as used in Chap-
ter / of the Political Reform Act of 1974, as amended,
Government Code Sections 87100 - 87312."

Subsections (b) and (c) beth refer to "gpovernmental decisions,"
not just "decisions,” vhen each, respectively, refer to making
or partlclnatlnv in the maline of a poverrnmental decision.
Subparapraph (5) of subsection (bh) n‘ ove specifically makes
reference to a Chapter 7 Ccanict of Interest Code (SEﬁtinn
87300) disqualification situation:

"(b) A public official 'rakes a rovernnmental deeision,'. . .
(5) . . . then the deternination not to act cccurs
because of his or her finaneial interest, the of-
ficial's determination must be accompanled by dis-
closure of the financial interest, made part of

- the agency's official record or made in writing

& to the official’s supexrvisor, appointing power

or any other person specified in a conflict of

interest code adonted pursuant to Government Code
Section B73049.7
3. The Fair Political Practices Cormission, In the

Matter of: Opinion requested by Tom Thorner, on hehalf of
the Becard of Directors, Marin Municipal Water District,

No. 75-089, December 4, 1975, 1 TPPC 198, discussed circum-
stances requirin: disqualification of an Article 3 (local
agency) Fller and, in its "ATVALYSIS" section, clearly spoke
in terms of "Covernmental' decisions.

4, In addition, the Fair Politiecal “ract*ces Cormisasion
after extensive scrutiny by its lepal staff and hearings belore
the Cormissior approved the cuact I_n"uabr of Section D1 In the
Confliet of Interest Code of the i‘etropolitan Vater District of
Southern California, which, I hastened to add, has been the model

code for numerous menber agencies of the Association of California
Water Agrencilee,

e
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Honorable Board of supervisors
January 26, 1977
Page 3

If our offices can be of any further assistance in
resolving this matter, please contact the undersigned,

Sinceraely yours,
CAVALERO, BRAY, SHUMUWAY & GEIGER
BY
JOEI B. RUDQUIST

JER/jac
e Hi’g\‘h ‘-*‘x-ui e 8
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COMTRA COSTA COUNTY
MARTINEZ, CALIFORNIA
Date: Jonuary 23, 1977
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To: Board of Supervisors

(From: John B. Claus eﬂ, County Counscl
" i 2 Ak ¥ ||ll\. - N0 = FLek !|L.|_....a-\..' L Filis
By : Arthur W, Walenta, Assistant County Counsel

Re:  Rindge Land Reclamation Distriet Ho. 2036,
Confllct of Interest Code i

o r— e ——

Rindge Land Reclamation District hias requested that the Board modify
its apprﬂval of the subject Conflict Code fto permif qualification of
the expressed ﬂiﬁquﬂllfiﬂmtlﬂﬂ nravision by chanesing Ydecislon® to
"governmental decision®

This office recommends against the reguested change.

Discussion: The disguallificatlon provision in guestion (Sectlon D1
of the subject Code) is requlred by the following language in Govern-

ment Code Secticn 87302:
BEach Conflict of Interest Code shall contain ...

Hle) Speclific provisions settling forth any clrcum-
stances under which desipnated employees...must disqualify
themselves from making or partlcipating in the making of
any decision." - :

As used in Sectlon 87302, the word "decision" is not modified by the
word "governmental®. ﬂﬂcnrdiﬂvly, we do not GDﬂEidEP it proper for
a conflict of interest code adopted in compliance with §87302 to
madify Ydecislon" to "povernmental decision®.

The Distrlet contends that use of "governmental decislon"™ in §87100
requires a similar interpretation of §87302. But one cannot inter-
pret away the clear import of the lanpguage used with speciflic
reference to local conflict codes. In any event, the disqualificaticn
provisions of §87100 and §87302 are not identical, Secticn B7100

1s broader 1n 1ts prohibitions (it prohlbits influencing as well as
participating): and narrawer in its scope (1t limlts covered

decislons to governmental deecisions), than §87302.

The confllict codes of all other agencles approved by thilizs Board do
not 1imit the disquzlification provision in the manner requested by
the Rindge Land Reclamation District, we recommend against making an
exceptblion'ln their favor.

AVIW/ ]
ce: Rindee Land Reclamation Dlutrict Ko. 2026



required if the perscn is a reportable interest of

the designated emplovees as set forth in Appendix

ITﬁH d
Section D, DISCQUALIFICATION:

1. A designated emplovee is disqualified from making or

participating in the making of any governmental decision

when he or she has a financial interest in the decision.

Financlal interest is defined in Paragraph 5 of Appendix

"B" of this Code.

2. An investment, interest in real property, income or

source of income of a designated emplovee shall not be

a basis for disqualification under Section D(l) where

such interest will foreseeably be affected only by the ,
decision to fix an ad valorem property tax rate for the
district. '

3. 1f a designated employee is disqualified under Section

D(1l), the following steps shall be taken:

a. Immediately refrain from making or participating in

the making of the decision;

b. For memberz of the Board of Trustees the fact that |



