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John D. letnPr

City Attorney

City of Fohncrt Park

6750 Commerce Blvd.

Rohnext Park, Colifarnia 91928

Dear Mxi Flltnci:

This 15 in ruti'mnso :3 pm We luLLvrs of my 5, 1977.

The first was dddi’vssqd n: no And concmns your observations

regarding Lhu offert of L?“ FOJHAA‘Jl Reform Act's conflict

of mums: Provlfllon'v as ‘hi-y lemu- zn Ponsultants to gov-emf

mental agencies. ’1‘th :U‘Ond is: \ddl’osw‘". LO Mr. Richard CaXPEnter/

fozmcriy a mcmlnx uf u» um imzzucm Tracty'vs Commission,

and relaLes (o «m» wan L of mo mmm of ”Hares: provisions

of (he nuiim‘mi Reform 1“ 1 :wim nz/ omfloyv >75 whn are negoLlaLexs

in: My emu“ - .

wmA rcfipkut cu tm \SK‘r‘JULJGr ur (misglblnls within the

concept "pumiu own-mi" ii ..“gn'uk‘ in sowmmn: Code

Suctlons 82048 AJK“ 217100, Hm ('L‘Iv‘lnginn N45 ifisucd 1 regulation,

2 Cal. Adm. (3de SoC<1rm \1i7UU(a) if} , "HHS loaulaLlon prDVidas:

“...(u) 'P'|I)iJL‘ (“hand ,-_ A'y lr‘vnl r‘f state or

local quvnynml‘nt‘ "mm nvn'xy ”33mm. :tcrson who

is a member, min-u, mhployr‘u or consultant of a

staLe ox Aoiax guVillum‘nL qunrtu.

H.121 '(.onsulLu.L' 3mm include any natural

purscn whu Home“, mum cr':LLm:f, inromacmn,

advice, rccommvudaliu'x m mums-i 1 to a Stltv or

local guvoi‘nman My my, prgvmm I'mwcvrr, that

'chsulLant' gran no: includo 3 poison who:

(A) Col|<7uvts rcsnarin And nrylvcs at

conclusmm mm impm-t lo n\§ or hcr undi—

tion of )nfoxmdtian, zul'nco, recommcndation of

counsel indepr‘ndr‘nL 0! Lin ventral and direction

of the aqmc-y or or .my dip-my official, other

than Hanna! (runfluwt mmn‘hl'nvd: and

my pnssufisvs no unborny with respect to

any aguncy aux-mu,” Lu,uM (‘w ri-uu'itlon of infar-

main)", ldV‘L‘K , Yf’k‘Uiv‘iI“ LH/I‘, I" (‘ounm~l."
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As you will notu, 21in «(iiiition cvlndns motion of rEla-

tionships bctwesn gover‘xmu'iiiii t-iitittcs and SCIVLCVZS cnnLractolsi

It was the Ccnnisnimi'«= uncut iii iii ii‘ii’wi this reduction to

exclude All st‘rvlck‘ Cu'iLitifl ioumilzmi": except those (17 who

have significuiit day :ii way no idt‘ifin'ii contact with agency

officials nnd in tho him? m,» Jiuhorlty With respect to the

agency declsluri Thus, ihi; z'uiiiiaissicii, us a Code rsviewmg

body, has ofhm tsmni/eu n-ni, viii, com 'J/7C )f manflict of interest

codes such positions at :i/osi ii consul, YIIR consultants, finan—

cial consultants, and bowl i-iiuiisol. iioucvct, there ate situutions

in which cci-idin ConsultdnL’Y ialutichships would indcod saiisfv
the requiri‘wcnts or 15700qu [2) und would thus he subject to the

disqualification pru‘flsions 1‘ (mm) mid tho ptoVisiohs of a

conflict of intciesi men Mop iii gursua‘it to tzcvctiiment code

Section 3730213». The cumin min-i :onsid-sied this issue without

reaching a fntmni dotiii—miii..iicn iii {his uplnlon thiiost of

mm James “01,1, county Cov‘nsnl of whom County, (Opinlon Request

«75—159). I am l'mtludinq u Cop; nt thr inst draft of the

not; opinion For your ‘.n{()i:‘vi|icn. wit nuinlcn was not issued

by the CommiSsion sihcc \iin “Uta mstod t’iat it be withdrawn

because the ossemtinl inttitmtihn hc souqht with respect to

the Oplnlun 1‘ iiui-sl hid hit-ii ~i,»,, iinu .iiitimi the Commission

dclibetstioiis.

WiLh tomes: in )"xu: 1mm iiiuiili-i anfl to Mr. Carpenteri

you ask whtthct thc commission has considt—mi Hm qupstlon of

conflict of interest iol itiivc it city domain»: who use also

ntoctiati-is for (‘nuluyrh ntthiizutinns iinihi tho ‘Seyezsfl'liliiaSA

Exown Act. Please La (.oi-ishu thui tic Ccinmissmii has not

considcxed such u i.ucstion in Lliit smmc you raise the issuc.

of cause piiifilani tn Cnmw!‘;5\(‘:] Yl'qul‘itlans, parricipatinq

in the flaking sf n moi/ti-imhniui Ilf'dlwlon Or in any way attempting

to use Gnulfl Olflcial i isiiirin fa lnflmT‘L‘“ n qnvctnnont doci-

sion does hm incitiiiu ”fight-mu, by puhlic Minclals, employees

or sinpiuyuti («'[)l(‘>‘,_:l\{dLl\m:i ii Lii’n'rl m min ciiinzicnsntion of

. thc tntiiis or mmiiiions (H’ iimt iniiiovtiit Ur unntract."

See, 2 Coll. hum. tout» l'iii'tiimfi l?‘Un["77(E)l

(in tho oLhar hnha, ,i‘hmv , when M iv, tiiiiiinyce organiza-

tion sits on hit‘ dci isioii-iii = Hfly aiming outlets at issue

butwcen tho dotinihii-nhuu may nwl Hn- UMHJ mnmber's onployes

orcdnimi Ion, a difscihrit l'LHiulL i-iiuiit fihtriin, win Commission

has hud no such OppUI'Luhlfiy iii ”mimic iiiis 'n‘c'ntion, hut With

respect to yoiii aiscmsiiii» Minnow, 4, :hv timiiiuycc ozqanlzationi

ihough non*proflt in iihiuim, mii il"lfl‘|’?-‘>\b]'{ he a "source of

income" uiiiioi sum-rich mini ,i ,f’,..'hvl(‘ Ili'ClSV,()'\"“71k)7id Board

nemhcts defldc issues iiiinii-ti m minis of ('lW‘plOVCC ctqsnizc»

tinns, tht shim-t» of iniiinii fiw csiuiiiish a tctcntiol basis of

disiiuniitimiiiiii.
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In your lattei to win Cdb’w‘nh‘l, ym .lisa _iak whether the

Cominission publishes lta u;)1n|0n‘i. 1m- .il‘lsh‘flr is yes. The

opinions ate published in i rm \uflumr‘ (lat also contains

opinians and vqxiuu‘i’ mist-nil nnnn. llxl'uih'hl’» and puhiu-ntions

at the Ccmniisslon. i zrus‘,‘ thA th)‘: vgspulaso has been helpful

to you.

If yen ham: :utthut Aim-Mini”, plixiso rntl .tee tn call me

at 915/322iédl4 1r. Stin‘iémltnto,

:1.m'r~!‘]‘,v

\ < W
t 7“ ”l '/(17/\ A

,t -_i ,

Dhlbart 1.. Sfiurlock, and Chief

Cunnints 0f lntutpat Di ision

DLSnrifa

enclosure
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Richard carpenter, Esqlnro

Fair Polirical Prartir‘lzfi Commission

P.O. Box 507

Sacramento, Callfcrnxa QWEIQ

The purpose of thls Inttor iq twofold:

Xi I note by FPPC Bullvtm of April IS, 1977. (Volume 3, Nol 5)

that the Commission issueu u (air amount or opinions. Since many

of those questions arist» in otrinr jurisdictions, is it possible

that the Cormvu'ssl on will buqln [lubllshlnq these opinions and

distributing them to ICClll public AancIr‘s or otherwise make

them ayailahle to local public _uionoios?

2. The Rohncrt Park Conl‘lu‘t of Tflfl‘rk‘9! Urdll‘ul'u‘f‘ has four (4)

disclosure categories as follows (1) innostintnts within the city

12) Investments outside the city but Mhlch do business With the

city is) investmonts in AH)! humnuss that has contracted with the

city within the last 2 ynirs or may cuntrali With the city within

the forcseeablc future and (A) \rr‘uml‘ v'UCthed by an officer Of

a labor organlzatlon or cmpioico orqt‘mlzatinn which negotiates with the

city as a representative of city employees Il‘qardan wages, hours

and working constionS.

This latter Category Is my own (hulkinq and drlss'; from the Mosconer

. Mazzola Confrontation in San Pranrtlsco.

i have two questions iocerding this latter cnteqory.

1. Has the Fair Foliticd‘ Praf‘tlzx‘s Colufllftee considered the question 0

manner of lnlf‘tf‘it rl‘latlvc to City employees who are also

negotiators tor employec orgdnlzatlons under the Moyers-hilias-arown

Act?

2. If the Commsslon hdtS consldezvd the question, who would be

designated as employees roquirod to tile disclosuro statements?

With personal reqards, i d":

Vozr', truly‘yours,’

. .
rat... .4 (Lucia)
IN Dl I'LT'K'NER

My WY
JDF/jes
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Delbert L. Spurlock, Esquire

Chief, Conflict of Interest Division

Fair PoliLical Practices Commission

P.0. Bax 807

Sacramento, Californld GSRld

Dear izr. Spurlock:

Could you advise me of tho position of ins Fair political Practices

Cumisslon relative t0 Um duty of consultants to file disclosure

statements. EnClost 15 '1 Cnpy of my opinion relative to this

mailer.

Vor‘! truly Yours:

, /

I l .

,. i A M// Jr..— ~ 7‘“
Jaw DV FLITNER

City Attorney

, imF/i'es

Encl.
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Philip n4 Asaf, Esquire

wilson, Jones. Morton r Lynch

Attorneys and Counsellor-s ai, Law

630 North San Mateo hrivc

For Half 152

San Mateo, California 94:01

re: conflict of Interest Political Reform Act of 1974

Government Code 581000 GLSCqV

Dear Mr. Asaf:

Please pardon my delay in respandinq ro your letter of inquiry dated

December 27, i976, regarding your responsibilitics as a consultant

to the City or Rohnert Park under the P01121011 Reform Act of 1974

with specific referencc to thr' Conflict of interest question and

financial reporting roquircmcnts under Chapter 7 of the Act 1covsrnmcnt

Code 557100, et.seq.l

Government Code SBZLNB defines a "Public official" as i i every

member, officer, employrc or consultant of a state or local government

agency."

Government code sa7loo prohibits any "puolic official“ from making or

participating in making or in any way attempting . i to use his

official position to influence a governmental decision in which he knows

or has reason to know he has a financial interest."

Government Code 527102 provides that the requirements of the above

section (Government Codt sauna) ". . . are in addition to the require-

ments of Articles 2 and 3 of this chapter and any Conflict of Interest

Code adopted thereunder."

As you no doubt know, "Arlinles 2 and 3" referred to above refer to

disclosure requiremonts and conflict of intercst codes and their

minimum required contents, respectively.

stated and reasoned another way, regardless of whatever else follows or

whatever else is adopted hy a local public agency in the nature of a

conflict of interest code, a public official is onioined by law from

making, participating in the making or in any way attempting to use his

official posrtion to lnflusnco govornmvntal decision in which he

knows or has reason to kno». he has a financial interest.
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Government Code 552032 tells us that “‘trl‘luenclng legislative

or administrative action- moans promoting, supporting, influencing.

modifying, opposing oi deloytng any legislative or administrative

action by any means, including but not limited to the provision or

use of information, statistics, studies or analyses.“

For the purposes of this discussion"an official has a financial

interest in a decision within the meaning of Government Code since

if it is reasonably foreseeable that the decision will have a

material financial nffect,, . . on"

" any source of income, . . . aggregating two hundred fifty dollars

[$250) or more received by or promised to the public official . . .4.

(Government Code Sectlon 27103).

a pond counsel. an engineering consultant, an environmental impact

report preparer, a planning consultant and all of the other

consultantsor advlsors are selected by the city to utilize their

knowledge, skill and expertise in guiding the city through the

particular process involved. if advocacy is involved often the city

itself is more the advocate or proponeni of the proposed "governmental

decision" than the consultant hlrlself.

Thus it is my opinion that any consultant or advisor retained by the

city is a public offlciali Government Cede 51:20:13. As a public official

he or she has a statutory mandatory duty to refrain from making,

_ participating in the making or in attempting to influence a

governmental decision. Governnent Code 597101. The governmental

decision may have an effect upon the amount, frequency or

obligation to pay the consultants fee if the fee is over $250 the

consultant comes within the scope of Government Code 587103 if

there is reasonable farc‘icuabll'lty and if there is material financial

effect.

! believe foreseeao‘ility is present even though the project or proposal

must be approved before the fee is earned or ascertainablei what

determines material financial effect is, I suppose, the impact of

the source of income upon the recipient as compared with his or her

total earnings, Elnanf‘litl not worth, ett‘i For example, 1 would

assume a $10,000 consultant-s fee would have a more material financial

effect upon a consultant earning szu,oou per year whose net worth

was $5,000 than it would upon a consultant earning $500,000 per

year whose net worth was Sl,000,000. llowevcr, my own view is if

the financial interval 15 love-,unnhln, the michrlill effect in most

circumstances must he conceded.

Thus it is my opinion that an outside consultant must always refrain

from attempting to lnfhlmlr‘f‘ a city dt-t‘lsion in any manner whatsoever
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it his or her ft‘c is rm-trnsent noon 5 qwnn course of
action hy the City. l-lu consultant-s oolioarton l believe, in this

circumstance, is to present thc facts and retrain from maklng

recommendations, one way or the other.

lt might also he prudent for tho consultant to prcpare a written

declaration which would he read at the outset of his or he: repart

and whlch would be filed in the proceeding whlch wauld state:

(ll lie or she was retained as a consultant

(2) The fee arrangement

(3) The conditions under thCh the fee is earned

(u If earning the tee is canLlngent upon thc Council taking a certain

course of action, that no sortiric recommendation raqardlnq the course

of action the city Council should take is made in the written report

nor will any such recommendation be made at any hearings, public or

othemlse, to be conducted thereon.

If, on the other hand, the consultant is hired to make a recommendation

and his or her sec )3 due and eayahle rcnirdless ot what his or her

recommendation is, then I believe he or she is not covered by covsrnncnt

Code 557100 Slncc the condition at his or her employment was to make

independent iindinns nr [ccunfimndatlons_ 2 Callfornia Administrative

Code slamma) r2) (slappears to Suppnrt this Poncluslon by its provision

_ that . . -Consultant shall not include a person who . . . possesses

no aurnority with respect to any agency decision beyond the

renditlon of inlcrnation, advice, n-commendntlon or counsel,"

with regard to disclosurc requirements under Artlcles 2 and i (Governmev

Code 587200). I do not believe consultants are required to comnly with

v disclosure rcquiremcnts since these Articles do not refer to "public

officials" but to certain clearly defined state or local officers as

set torth therein. Governmvnt code ssnoo.

Rohnert Park city Ordinance No 325 does detine a publlc official as

"t . i every member, ortioer, employee or consultant of the city of

Rohnort Park." Thus, by ordinance definition, a consultant is a puolic

officialv however, the consultants are not made part of the

"designated posltlcms" for reporting purposes as designated by Section

160.030 of the Ordinance.

Thus, it is my opinion (17 that consultants need not file statements

or disclosure, (2) that they must rufraln from attempting to lntluence

governmental decisions or action it hired on the basis that their

tee is earned only If a C(‘rtam oovcrnmcntal course of action is taken

and m that il the consulinnt is hired to mate sp<‘leic rccommnndation<

and is paid the tee rcgardluss of the recommendatlons made as in the Ca»
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of a "fact finder“ or ”lndepemlent consuitafit“, then Such report in and

of itself does not const)tute an )Jisgal azcempt to influence a

governmental dec)sion mtmn the terms as the FahLlcal Reform Act nf

1974, If the consultant gaeS fu; the: ard offers unsolicited opinions

then a Viclatxcn nay result‘ n :5 also my uplnion in nu: third

situation that no fnzincial disclosure need be made.

Very truly yours,

4m 0. mwsa‘

C ty Attorney

JDF/jes

CC: City Manager Peter M. Calllnan


