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John D. Flitner
City Attorney
City of Rohnert Park
6750 Commerce Blwvd.
Rohnert Park, California 944928

Dear Mr. Flitner:

This is in response to your two letters of May 5, 1977.
The first was addressed to me and concerns your observations
regarding the effect of the Political Reform Act's conflict
of interest provisions as they relate to consultants to govern-—
mental agencies., The second is addrezsed to Mr. Richard Carpenter,
formerly a member of the FMair Political Practices Commission,
and relates to the effect of the conflict of interest provisions
of the Folitical Refocrm Act upon city employces who are negotiaters
for city employoce organizationi.

With respect to the coverage of consueltants within the
concept "public official” as it apprars in Governmant Code
Sections 82048 and 87100, the Commission has issued a regulation,
2 Cal. Adm. Code Section 18700{a)(2). This regqulation provides:

S - 'Public official at any level of state or

local government ' means overy natural person who

is a member, cfficer, employece or consultant of a

state or local governauenlk agency.

PURE "Consultant' shall include any natural
person who providoes, under contract, information,
advice, recommendatlion or counsel to a state or
local government agency, provided however, that
'consultant' shall not include a person who:

(&) Conducts rescarch and arrives at
conclusions with respect to his or her rendi-
tion of information, advice, recommendation of
counsel independent of the control and direction
of the agency or of any agencey official, other
than normal contract monitoring: and

(B} Passesscs no authority with respect to
any agency decision beyond the rendition of infor-
mation, advice, recommendation or counsel.”
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As you will note, the detfinition excludes numbers of rela-
tionships between governmceéntal entities and services contractors.
It was the Commission's intent in drafting this requlation to
exclude all service contract cansultants except those (1) who
have significant day to day operational contact with agency
officials and (2) who have some authority with respect to the

agency decision. Thus, the Comnmission, as a code reviewing

body, has often removed from the coverage of conflict of interest
codes such positions us special counsel, EIR consultants, finan-
cial consultants, and bond counsel. Howewver, there are situations
in which certain consultancy relationships would indeed satisfy
the requirements of 128700 (a) (2) and would thus be subject to the
disqualification provisions of 87100 and the provisions of a
conflict of interest code adopted pursuant to Government Ceode
Section 87302(a)l. The Commission considered this issue without
reaching a formal determination in the opinion reguest of

Mr. James Botz, County Counsel of Sonoma County, (Opinion Reguest
#75-159}). I am ineluding a copy of the last draft of the

Botz opinion for your imformation. The opinion was not issued

by the Commission since Mr. Botz azked that it be withdrawn
because the essential information he sought with respect to

the opinion reaquest had boeon supnplicd during the Commission
delibarations,

With respvect to your letter addressed to Mr. Carpenter;
vou ask whether the Commission has considered the question of
conflict of interest relative to city employecs who are also
negatiaters for employee organizations under the Meyers-Milias-
Brown Act. Please be advised that the Commission has not
considered such a puestion in the sense you raise the issue.
Of course pursuant to Commissicen regulations, participating
in the making of a governmiental decision or in any way attempting
to use one's official position to influcnce a government deci-
Sion does not include "...actiocns by public officials, employees
or employes representatives relating to their compensation oF
the terms or conditions of their emplovment or contract.”™
See, 2 Cal. Adm. Code Sections 1B700(c)-{f).

On the other hand, where s membeor of an employee organiza-
tion sits on the decision-making body deciding matters at issue
between the decision=moking body and the Board member's employee
organization, a different result might obtain. The Commission
has had no such opportunity to resolve this qguestion. But with
respect to your disclosure Catogory 4, the employee organization,
though non-profit in nature, caen permissibly be a "source of
income" under Section 87102 and,whore decision-making Board
members decide issues related to members of employee organiza-
tions, the source of income may establish a potential basis of
disqualification.
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In your letter to Mr. Carpanter, you also ask whether the

Commission publishes its opinions. The answer is yes. The
opinions are published in a CER volume that also contains
opinions and various miscellancous documents and publications
of the Commission. I trust that this response has been helpful

Lo you.

If you have further gquestions, please feel {ree to call me
at 916/322-6444 in Sacramento,
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May 5, 1977

Richard Carpenter, Esquire

Fair Political Practices Commission
P.O. Box 807 -
Sacramento, California 953814

Dear Mr. Carpenter:
The purpose cof this letter is twofold:

1. I note by FPPC Bulletin of April 18, 1977, (Volume 3, No. 5)
that the Commission i1ssues a fair amount of opinions. Since many
of these guestions arise in other jurisdictions, is it possible
that the Commission will begin publishing these opinions and
distributing them to local public agencies or otherwise make

them available to local public agencies?

2. The Rohnert Park Conflict of Intercst ordinance has four (4)
disclosure categories as follows (1} investments within the city

{2) investments outside the city but which do business with the

city (3) investments in any business that has contracted with the

city within the last 2 years or may contract with the city within

the foreseeable future and (4) income received by an officer of

a labor organization or employvec organization which negotiates with the
city as a representative of city employees regarding wages, hours

and working conditions.

This latter category is my own thinking and arises from the Moscone-
Mazzola Confrontation in San Francisco.

I have two questions regarding this latter category.
1. Has the Fair Political Practices Committee considered the guestion o©

confict of interest relative to city employees who are also
negotiators for emplovee organizations under the Meyers-Milias-Brown

Act?
2. If the Commission has considered the guestion, who would be

designated as employees reguired to file disclosure statements?

With personal regards, I am
ﬂorj truly yours o

iiégﬁrtk"’ ahl {L&{;umj

IN D. FLITNER
City Attorney

JDF /jes



: CITY OF ROHUHNERT PARK
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ROHNMERT PARK, SOMNOMA COUNTY , CALIFORNIA 94978
% TELEPHOME 795-5416

May 5, 1977

Delbert L. Spurlock, Esquire

Chief, Conflict of Interest Division
Fair Political Practices Commission
P.O. Box 847

Sacramento, California 95814

Dear Mr. Spurlock:

Could you advise me of the position of the Fair Political Practices
Commission relative to the duty of consultants to file disclosure
statements. Enclosed is a copy of my opinion relative to this
matter.

Very truly yours,

f»( j.ﬁ...., »b _ fLuCWJ

'JUFH B. FLITNER
City Attorney

JDF /jes
Encl.
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Philip D. Asaf, Esqguire

Wilson, Jones, Morton & Lynch
Attorneys and Counsellors at Law
630 North San Mateo Drive

FP.0. Box 152

San Mateo, California 94401

re: Conflict of Interest Political Reform Act of 1974
Government Code §Bl000 et.seq.

Dear Mr. Asaf:

Please pardon my delayv in responding to your letter of inguiry dated
December 27, 1976, regarding your responsibilities as a consultant

to the City of Rohnert Park under the Political Reform Act of 1974

with specific reference to the Conflict of Interest guestion and
financial reporting requirements under Chapter 7 of the Act (Government

Code §87100, et.seqg.)

Government Code §B82048 defines a "Public Official™ as ". . . every
member, ocfficer, employee or consultant of a state or local government

agency."

Government Code §87100 prohibits any "public official"” from making or
participating in making or in any way attempting ". . . to use his
official position to influence a governmental decision in which he knows
or has reason to know he has a financial interest."

Government Code §87102 provides that the requirements of the above
section (Government Code §87100) ™. . . are in addition to the reguire-
ments of Articles 2 and 3 of this chapter and any Conflict of Interest

Code adopted thereunder.”

As you no doubt know, "Articles 2 and 3" referred to above refer to
disclosure requirements and conflict of interest codes and their
minimum reguired contents, respectively.

Stated and reasoned another way, regardless of whatever elzse follows or
whatever else is adopted by a local public agency in the nature of a
conflict of interest code, a public official is enjoined by law from
making, participating in the making or in any way attempting to use his
official position to influence a governmental decision in which he
knows or has reason to know he has a financial interest.
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Government Code §82032 tells us that "'Influencing legislative

or administrative actleon' means promoting, supperting, influencing,
modifying, opposing or delaying any legislative or administrative
action by any means, including but not limited to the provision or
use of information, statistics, studies or analyses."

For the purposes of this discussion"An official has a financial
interest in a decision within the meaning of Government Code §87100
if it is reasonably foreseeable that the decision will have a
material financial effect ,. . . on®

" Any source of income, . . . aggregating two hundred fifty dollars
($250) or more received by or promised to the public official . . .
(Government Code Section 87103).

A bond counsel, an engineering consultant, an environmental impact
report preparer, a planning consultant and all of the other
consultantsor advisors are selected by the city to utilize their
knowledge, skill and expertise in guiding the city through the
particular process involved. If advocacy is involved often the city
itself is more the advocate or proponent of the proposed "governmental
decision” than the consultant himself.

w

Thus it is my opinion that any consultant or advisor retained by the
city is a public official. Government Code §82048. As a public official
he or she has a statutory mandatory duty to refrain from making,
participating in the making or in attempting to influence a

governmental decision. Government Ccde §87101. The governmental
decisiocn may have an effect upon the amount, frequency or

cbligation to pay the consultants fee. If the fee is owver $250 the
consultant comes within the scope of Government Code §87103 if

there 1s reasonable foresecability and if there is material financial

effect,.

I believe foreseeability is present even though the project or proposal
must be approved before the fee is earned or ascertainable. What
determines material financial effect is, I suppose, the impact of

the source of income upon the recipient as compared with his or her
total earnings, financial net worth, etc. For example, I would

assume a $10,0080 consultant's fee would have a more material financial
effect upon a consultant earning $20,000 per year whose net worth

was $5,000 than it would upon a consultant earning $500,000 per

vear whose net worth was 51,000,000, However, my own view is if

the financial intercst is forescecable, the material effect in most
circumstances must be conceded.

Thus it is my opinion that an cutside consultant must always refrain
from attempting to influence a city decision in any manner whatsoever
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1f I:JiE or her f{.-‘!E3 is contingent uoon a given course .;j_f

action by the City. The consultant's obligation I believe, in this
circumstance, 1is to present the facts and refrain from making
recommendations, one way or the other.

It might also be prudent for the consultant to prepare a written
declaration which would be read at the outset of his or her report
and which would be filed in the proceeding which would state:

(1) He or she was retained as a consultant

(2) The fee arrangement

{3) The conditions under which the fee is earned

(4) If earning the fee 1s contingent upon the Council taking a certain
course of action, that no specific recommendation regarding the course
of action the City Council should take is made in the written report
nor will any such recommendation be made at any hearings, public or
otherwise, to be conducted therecn.

I1£f, on the other hand, the consultant is hired to make a recommendation
and his or her fee is due and vayable regardless of what his or her
recommendation 1s, then I belijeve he or she is not covered by Government
Code §87100 since the condition of his or her employment was to make
independent findings nr recommendations. 2 California Administrative
Code §1B700(a) (2) (B) appears to support this conclusion by its provision
that ". . . "Consultant shall neot include a person who . . . Possesses
no autnority with respect to any agency decision bevond the

rendition of information, advice, recommendation or counsel.”

With regard to discliosure requirements under Articles 2 and 3 (Governme:
Code §87200), I do not believe consultants are required to comply with
disclosure requirements since these Articles do not refer to "public
cfficials” but to certain clearly defined state or local officers as

set forth therein. Government Code §87200.

Rohnert Park City Ordinance No. 326 does define a public official as

". .« . every member, officer, employee or consultant of the City of
Rohnert Park." Thus, by ordinance definition, a consultant is a public
official. However, the consultants are not made part of the
"designated positions" for reporting purposes as designated by Section
2.60.030 of the Ordinance.

Thus, it is my opinion (1) that consultants need not file statements

of disclosure, {2) that they must refrain from attempting to influence
governmental decisions or action if hired on the basis that their

fee is earned only if a certain governmental course of action is taken
and {3) that if the consultant is hired to make specific recommendations
and is paid the fee regardless of the recommendations made as in the cas
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of a "fact finder" or "independent consultant”, then such report in and
of itself does not constitute an illegal attempt to influence a

governmental decision within the terms of the Political Reform Act of
1974. If the consultant goes further and offers unsolicited opinions

then a violation may result. It is also my opinion in this third
situation that no financial disclosure need be made.

Very truly yours,

HN D. FLITNER
Crty Attorney

JDF/jes

cc: City Manager Peter M. Callinan



