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Subisdr "Distinguishable frcn the public generally."

In this memcrandun I atten-pt to bring together in writing,

as muCh for my own benefit as yours, my thuuglits arising out of

the testimony and discussions recording the statutory phrase,

"discinguishable from the public girndrally,“ Government Coin:

Section 57103.

As we stated in tho :bgyggg; opinion, “distinguishable from

the public generally" is one of the [our elements that must be

. present before an offic‘al is required to disqimlify hl'nsclf from

participating in e quvernmuntjl decision. in u given ease we do

not reach the issue D5 thLher Lhe effet“; cf the? decision 5% the

Cfficinl's economic interesL is dizzinijulshirfle from its effect

an the public generally unless if, hdS alrea‘d)‘ been established

that: .

1i Th2 decision may affect an accnclflic intere‘st of the

official of the type doacribed in Section E7101.

2. The possible effect an the officidl‘s interest is

'xnasonably fornsceablc."

3. The Sorcseeahle effect on the official's economy:

- interest will b: "materllls"

Assuming that the other three elements are present, if the effect

on the official's interest will be distinguishable from the effect

on the public generally, the official must disqLalify himself. If

the eiiect on the officiol's interest Will he if§§,stdr§uis_hahle

from the eltect on the public anL‘r/llly, he may participate even

though the other elements are present.

who primary question of interpretation which we must resolve

)5 how extensively to read the phrase "pub\ic generally." Draft

regulations submitted by the stoif state thdt on offieial may par-

ticipate in a docision whqse ef€QCL on hls lnturQsL is jzldistinquiS}-*

aide from its affcct on a signggiir-‘riieififiiagt or the pump“ “tho.”
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some members of the Commisslmn have opposed this concvpt, it is

clear that it is not necessary fo— eggry citizen or the jurlsdic‘

plea to be affected identically by tho gavernmintal decision. For

example, suppose a coun(7 supervisor votes Lo raise or lower the

property tax rate or a state legislator votes tc raise or loher

the income tax rate. Even though scn: county roaidcnts do not

pay property taxes and some citizens or' the stale do not pay

income taxes, we would prn'nnhly agree that these are archetynical

situations in which the ossiciil may participate bacauso the

_ effect on him is indistinguishable from the effect on the public

generally. once it is agreed Lhat tho "public canorally" does

not necessarily mean absolutely everyone, then it must he agreed

that some segment of the public short of the entira public is

tantamount to the public gcnerally.!/ whether we choose to

l/rhe only judicial interpretation or the were "public" round by

the staff tends to support this conclusion, although the case

arose in a different context. under the. Corporate Securities

Act. certain regulatory requirements applied only to the sale

' of securities oerred “to the publici" It was held that 591lfi1’

taticn of a small group of private investors constituted an

offering "to the public:"

This method certainly constituted an offering

. to the "public.“ Corpus Juris states that the word

does not have a fixed or definite moaning; ir one

Sense "the word does not moan all the people, nor

mosL or the people. her very many of the people of

a place, out so many of them as contradistinguishes

them from a few"ll.. ststcr‘s New Internatlonal

Dictionary, second edition, gives among other defi—

nitions of the word, "a particular body or section

of the people; often opooirically, a clientele“.

while the group solicited by detendants in this

case was a comparatively small one, it nevertheless

constituted the “public", so far as tho purposes of

the Corporate Securities Act are concerned

HirLEickfiELCQ-t V-
Ba'ie qui;iilgc., 12

Eal’ig'ial, 514 TTslql.

The above language should not be applied too literally to our

situation. in gickrogd, the purpose of a remedial staruto was

host carved by reading the word "public" to Includc vcry small

segments of the tocal populatlon. Such a reading of the same

word in Section alias could, if carried to extrcmes, render the

conflict Of interest: provlsions rl nullity, Nevertheless, the

(Continued on page lhrce.)
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describe such a segment as "significant," "major,“ "substantial,"

'laxqe" or by some other adjective is loss inpsiroct than how we

apply such a concept. In shalt, how nuch of tho puolic is u

"significant" segment?

Like other questions arising under the can‘licL ot interest

provisions, ths question is not susceptible to a simple or mechant

ical answer. yeny cases wlll arist that must ha dealt with indi-

vidually, for any regulation which aLLrnipLed to establish a formula

to resolve all cases wnuld necessarily be arblLraty and in some

applications unjustr on tho other hand, there nsu certain questions

which are definable and recurring, so that treatment by regulation

is possible and appropriate. one such question that is before us

is whether an industry, trade or profession constitutes such a siqs

nlticanc segment or the outlis thnt it is tantamount to the "publi:

gensrally.‘ Provided thnt n majority of us can reach agrpelzcnt on

an answer, I believe“ we should adopt a xegulal 1032 Addressing thiS

question and leave cthtr qucstinns that may arise upon for suture

considerationr

, ls a single industry, trado or ptofsssionnl group tnntamounL

to "the public gepezaily" within the meaning of Section 57103? I

think not, at least as a qanural rulc. An atrirnativc answer has

been urged by Floyd Shino‘mzrl of tho ALLclnsy Genoral's office,

relying in parl on a corresponding provision cf the Moscono

Governmental Conflict of Ints‘resl and Disclosurv RC?“ Government

code Section 3o25(d) prov dos that. so far as the Mosconc Act is

concerned, an official may participate

if the action or dccision eryncts an Economic interest

of the official as a mentor or Lhc public or a signitis

cant seqment ot tho public or auflgylcrmoian iggggy,

E£E§§E§3E249isfiiEEPfElflflr to us greater extent than any
other such henna: oi the public. segren: o: the public

or an industry, profession or occupation.

(Emphasis aédzds)

Apparently it is suggested that sircc the Moscom- Act clearly

permitted an official tr7 act whvn a governmental decisicn would

affect his economic interest the name as it wauld attoct the rest

of the industry, we shonld assume Lho sane éoctrinc was intended

to be embodied in the political Refcrm Acts 1 find this unperv

suasive, If the contont cf Lhc Moscone Act is relevant as all it

l/(continucd) pickiord case units it clear that one may conclude

that a "sigh’i‘t‘i’cfint‘ or "Mdjm'" comm of the total population

is tantamount to the “yub1ic gensrally“ withuut doing violence

to either thc’ English language or judicial prccaa‘enti
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suggests the opposite conclusion, since the Political Reform Act

could have included the same language hut did nuts More inpcrtazt,

the suggested interpretation seens inconsistent with the statutory

declaraticn:

Public officials...shnuld perform their duties in an

impartial manner. free iron bias causcd by their own

financial intcrests....

Section ElCOl[b\.

Many decisions of government which have the must far—reaching effects

on economic in:e:esfs——on matters such as taxes, subsidies, regular

tion-—a£fect industries as a whcic rather than particular companies

within an industry. For a member of a council, board, Ccnmlssion

or other government agency to chn for benc:its in: his own industry

is ordinarily precisely ins sort of conflict that the Act is intended

to avojdi

l thus conclude that is a gena:ai rule the "public generally"

means something more than a slngle industry, trade er profession,

. it may he argued that thorn shauld he nc cxccptlonS and that therur

fore we should adopt a regulaticn expressing that simple ideal

The argument would he that ahatcvcr the "public generally" means,

' it means the same thing in all situatinns; that if some officials

are barred from participating in decisions henofiting their own

industries, thcn all officials must be so barrcdi i do not find

such an argument compelling; specifically, l believe that under

certain circumstances there may he exceptions far members of hoards

established expressly for the purpose of serving particular indus-

tries. Tu explain my reasons ter so believxng i must first discuss

the rationale that underlies the "distinguishahle from the public

generally" clause.

The ruin requiring disqualification when a conflict at interest

exists is based on a generalizatian abnut human psychclcgy. When

there is a conflict of interest,experience tells us there is a sig—

nlficdnt possibility that the offlciJl will act in favor of his

personal interest rather than in furtherance 0" his public respon»

sibilities; or tnur in arttnpting to 591 asid» his pcrfimntl interrsi

his judgment regarding the public ir‘oresi wil] be distnrted, oasr

sihly even to the éstinlni of his ynriundi interest as a result

of "handing aver tietworn." in any g;vcn case the generalizatlnp

might not he valid and thn ofrlhial might be capable of [Eachlng

a decision withoui belng aL all afftcted by his perncnnl interest.

Nevertheless, the law echeiudcs that the generaliyntion is valid in

enough cases to Justify requiring disqualification in all cases

With rcspur( to thn flrst thrrs nlrmnnlh, it is easy to see

their relation in Lhc pnyahulngicnl ganrall7uL‘un that underlies
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the disqualification requirement. is the poisons: eccncnic

intcrsst is were than trivial, if tut effect c: the gcvcrnnental

decision will he material and if the lihclinsca of the stfsc:

actually occurring is sufficiently high (i.c , "ransonnhly fare—

seeable"), the generalization is likely tit"; valid in a high

percentage of cases. If any of thcss three pigments is naL

present, the generalization is nuch less lvkuly to be valld.

The fourth elensnt. howevc', has little or no relation to the

generalizations Ziggiyijfljgt thrsaAglgnean DIE Pfigfiggt>tfig

gificiLl'§jidflefl§dii£5flu°j§0 afiéEETPSéséféfi'éiiw
flag): or howffl other pcgglc hill'givrftgtigiggfibvithe degslcu

in the same manggr

if this is so, why is an official With a cahflict pcrnittcd

to act simply because a cncision's rffsct on him hill no indis-

tinguishable from its cfftct on the public gcnurully? cps rsasor

that comes immediately Lo mind is e pracLlcu! uncu Covsrwmcwtal

decisions must be mane hy somcone, and if a Vnry high psrccntaq»

or thn pcpulsticn is disquulifisd it may he difflcult to fina an

oificjal who is permitted to act, 1! this SiLuaLiDn nrisus

frequently, the whcie prncoss ur qovcrnmwlt W\]1 nu rendcrca

' extremely Cumbvrsoro. This point should nn~ ca uvcrstatsu, how»

ever, for the prutticul pruhlsms cauld prnhnhly br solvci. A ,

more important reason for lb» "dls'lnquifihnhlv frnm the puhliq

generally" clause 15 that If tun [nrrlon nf 1hr populaLiun Sharinq

the same economic interest becomcv inrqn sncuqh, the artisisl's

private interest begins to merge with tht p hlic interest. The

county supervrsor who sasirss tn rtlucc propsrty tuxss may be

sulflahly mativutne, but such a lnynu perceninnu cf the populltion

pays property taxcs thut by pursuing his selfish Inlercsts he

pursues the public intsrhst. Thu "ccnflict of interest“ is hrnign

or, tc stats thc point another way, there is a congruence, ruthv:

than a conflict, hethean public and private inLOrtSE54

A5 a gsncral rule, this rutisnulc reaffirns the conclusicn

stated above that the "public generally" means more thAn a single

industry, trade or professinn. Munifnstly, any industry may hDve

nctds and interests which arr spccicl to it and distinct £rcm, if

not in opposition to, thn rcst or the publlc. The rationale for

the "distinguishabla from the public gnccral1y~ clnusc nlsu sugr

gssts, however, two passihls sucnptinns to thc qunsrcl this.

Let us turn firsL to the much usnatca qu25tion of lyq:slnc

tively nmndatud industry rccrcsuntntivcs nn bJArde and ConwiSSlOnS,

If we were to scccpt Mr. shimcnuru's View th-t a singiv induery,

trade or profession is tnntcrsun* tn the puhlic qyncraJIy we woqu

of coursc cancluac thnt EL wou\d ailuys be pyrpcr for industry

reprsscntutiucn L0 tit nw L'reriug and requidtdry boards and

Commissluns, vhothcr c: v01 thc gnvvrnlng stnlulc required such
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representation. On the other hand, if we iolluwrd the general

rule set fcxth abova wl them: exceleGn we would conclude that

such industry representatives could never participate in matters

having a material financiai effect on the indusiries they repre-

sent. Any existing statuteL tc the contrary would be nullified.

See Section 81013.

in my opinion, neither of these cxtrcme poziliuns {: a SatiS'

factory interpretation of the ACL. In discussing the ratinnsi s:

the "distinguishable from the publir gencrally“ clause, 1 spoke as

though the "public" and the "puhlia interest" wexe always uniform

and undifferentiated. In Eact, however, the "public" consists cf

many grfiups, often with competing innurcsts. It is cnn of the

functions of the legislafilva branch )n a damncracy to balance and

raflsrt the competing lntcrrsss of thcsv groups, In carrying out

this function the legislature?! may Create nunciuus programs, sen:

of which benefit particular groups over othciw., but all of which,

at least in thtqry, reflect tha ovcrall public interest when cons

sidered in total. The Political Reform Act, wh‘ch is concerned

with the integrity of governmental processes and not with ths con-

tent of qovcrnnuntal programs, flow: not purpqrt to pssvunt the

- legislature tram setting up programs ta bnncflt partirular ihdus-

tricsl Nor docs the Act prsvont the legislature :rnn Crvatlng

boards and commisslcns Ln adminichr such prnqrums and directing

such boards and commissinnc LD Carry ouL :hu lrgislatlvc pulpose

to benefit the particular industries.

Let us now consider the position of an industry representative

on such a board with such a direcLive from the legislature. If he

participates in a governmnntal decision which will have a material

financial effect on his industry tsers 1h] undvz the general rule

set forth above, a "conflict" between his private interest and the

interest of the population at large ourSide thn industry. 93; his

Ema“: integeifi idep£i§a3_}3:£% "E“?}l€",},fl£££$§5£i315.152

Piste ieqlilgtive ,E?3££5,£ the £259,953!“ he 3,5,33EL’25E21?‘
The affinial‘s actians which are intandfid to benefit his aim ,ndustry

may be contrary to the interests of cthcr industries, of consumers

and of others, bLt givan thn naturu of thn program tstahlishtd by

statute thus: groups shivuld properly addnns their concerns not to

the official hut to thc l€glslature whnsc mandate he is carrying

out. Viewed in terns or the special lcqislutlvo purposes, the

position or the industry rtpresen‘arive on the board is analogous

to that of the county superv153r hho vutss on his own proprrty

taxes. There is a congruence, not, a cori‘lic: of interest.

i/As used in this discussinn, thc tern ”legislatulr" incluflns not

only the Stnto Legislature but aluo local legislative bodies.
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One of the stsft drafts in effect recognized thls concept by

proposing that a single industry, irode or pxofessio‘ he considered

tdvxtamount to the "public gantrajly" when then) 35 an express

statutory requiieneni or duLhorizatlon that representatives at

the industry, trade or profession to appointnd to an agency. I

suggest a noai£ication 06 the start propasal, only slightly dif—

fersnt in concept but with sign3f\cantly difIETCnC practical and

political consequencesi The staff pcopoaal would leave undisturbed

all the boards and CommikSlonfi Created \n chu pafit with indnery

representatives or, in many cases, with )nfluslzy dominance. Many

Of these boards and commisslani haVL‘ cum? uivr‘cr attack In recur:

years from critics who Charge Lhzt they protect industry at the

expense of the phhiic at large. Thcir deionocrs say thct such

boArds and ccvmlssions provide ctnhiiiiy that in the long run

benefits the public, and that LhWy also preserve and upgrade

product quality and crotosuionni ethics. It is not our function

as a commission to resolve such policy disputes. But we ran and

should insist that they be rosolvsd by the legislature in light

of the present-usy sensitivity to (onfliCitofulnfcrcst problems

reflected in the Act, The Isgislaiure should have therignt to

provide for industry IapresanaLionl but it should do so expressly

v with reference to the Act. we should nDL presume a presnnt legisv

larive intent to Create exceptions to normal conflict of interest

ruics cn tho basis of statutes pasfied long ago under different

Circumstances.

Accordingly, p propose a rogulution that would establish as

s general rule that a single induery, trade or prcfession does

not constitute eithor the ”public generally" or, it we use the

concept, a "significant seuwsnt" of the public. However, if a

statute, ordinance or other provision or law creating or author-

izing the creation of an agency provides that one at more offices

are created for the purpose of representing the inLerests of a

specified industry, trade nr pruiczsion gqg that for purposes or

anvcinmsnt Code Section B7l03 such industry, trsoe or professlon

constitutes the "public" to ho represented ens served by the

afficjals who are appointed, then such u legislative ceelsrocion

would be valid and Sectlun E7103 u3u1d be interpzcted in light

of the legislative declaration.l/ Fur on offzclnl who is appointcn

i/lf we adopt the approach I Sugu(st we should avoid any u119ces~

sary temporary disruption of existing agenrififi hy providing that

for a one or two year pcrioa fcllowLng the aanption cf our reguT

letion any provision of law requiring or opioittinq representatives

of an industry, trade or professLun to or hopoiutea will or accord

to conLtitute the ncc:ssury legislative declaration. This would

give Lhe State Li‘gifilLLLuP and cckh 19:31 Zcqlsl:tlve body SUE-

ficirnt tine to consiaar whnther industry rcylcsentaticn in any

given agency is upprnpriuto in vicu 0E tho policy of the poiitiCnx

Refoxm Ac: drfl tho purponfls of Lhw program» admlnistercd by tho

agency.
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pursuant to such e provision. the industry, troee or profession

he is appointed to represent ueuln he tantamcunt to the "puhlio

generally.”

A final question is whE the! a distinction should be drawn

beLween elective and appaintlve cfflcialsi n steer draft provided

that in the case at an elective afficial the industry, trade or

profession should he canSidercd tantfimaunt tn the pnhlie eenernlly.

This was in response to testimony LC the effect Lhat a district

eenpnsed lergeiy of corners, zunherwen, cattle roisers, etc.,

might elect a member 0‘ the prevniiin; industry to the Legislornre

or to the board of supervrsors or other local body. To prohibit

such a representative iron particiyat\ng ln matters affecting the

industry could irnstrete denoernrie vnlnes. In the terns of my

analysis set forth above, when the ertioinl is elected (ion such n

district there is a congruence tether then s Fonflict between the

ntficial's private interest and to» public intrrest or that district,

On the other hand, the staif draft Jn effec; czedLes .1 blond exempr

tion and could in some SiLuJLiuns permit elched afficlals to act

in matters henetiting themselves and very Erw of their constituents.

I suggest that we consider a rrgulatian limiting the staff draft to

situations in which the industry affected by the governmentei ae~ie

sion is e prevailing industxy in the ]uxisdiction as e whole or in

the district from which the otrieinl was elected


