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From : FAIR POLITICAL PRACTICES COMMISSION
Daniel H. Lowenstein, Chairman

Subject: "Distinguishable from the public generally.”

In this memorandum I attempt to bring together in writing,
as much for my own benefit as yours, my thoughts arising out of
the testimony and discussions regarding the statutory phrase,
"distinguishable from the public generally." Covernment Code
Section B87103.

As we stated in the Thorner opinion, "distinguishable from
the publiec generally” is one of the Four elements that must he
present hefore an official is reguired to dlacuailry himself from
participating in a governmental decision. In a given ¢ase we do
not reach the issue of whether the effect of the decision on the
official’s economic interest is distinguishable from its effect
on the public generally unless it has already been established
that: .

1. The decision may affect an economic interest of ths
official of the type described in Section 87103.

2. The possible effect on the official's interest is
"reasonably foresceable.”

3. The foreseeahle effect on the official's economic
- interest will be "material. ™

Assuming that the other three elements are present,; if the effect
on the official's interest will be distinguishable frﬂm the effec
oen the public generally, the official must disgualify himself. If
the effect on the official's interest will be indistinguishable

from the effect on the public generally, he may participate even
though the other elements are present.

The primary question of interpretation which we must resolve
is how extensively to read the phrase "public generally."™ Draft
regulations submitted by the staff state that an cofficial may par-
ticipate in a decision whose effect on his interest is indistinguish-
able from its effeckt on a significant segment of the public. Althoug!
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some members of the Commission have copposed this concept, it is
clear that it is not necessary for e: vary ritizen of the jurisdics
ticn to be affected identically by the governmental decision. For
example, suppose a county superviscor votes to raise or lower the
prﬂperty tax rate or a state legislator votes to raise or lower
the income tax rate. Even though some county residents do not
pay property taxes and some citizenE of the state do not pay
income taxes, we would probably agree that these are archetypical
situations in which the official may participate because the
effect on him is indistinguishable from the effect on the public
generally. Once it is agreed that the "public generally"” does
not necessarily mean absolutely everyone, then it must be agrted
that some segment of the publlc short of the entire public is
tantamount tc the public gEﬂerally‘,f Whether we choose to

1/

The only judicial interpretation of the word "public" found by
the staff tends to support this conclusion, although the case
arose In a different context. Under the Corporate Securities
Act, certain regulatory reguirements applied only to the sale
of securities offered "to the public." It was held that sclici-
tation of a small group of private investors constituted an
offering "to the public:”
This mezthod certainly constituted an offering

to the "public¢." Corpus Juris states that the word

does not have a fixed or definite meaning; ir one

sense "the word does not mean all the people, nor

most of the people, nor very many of the people of

a place, but so many of them as contradistinguishes

them from a few".... Webster's New International

Dictionary, second edition, gives among other defi-

nitions of the word, "a particular body or section

of the people; often specifically, a clientele®

While the group scolicited by defendants in this

case was a comparatively =small one, it neverthsless

constituted the "public®, so far as the purposes of

the Corporate Securities Act are concerned.

Fary Pickford Co. v.
“Eg Bros.. Inc.; 12
SG1,; ol4 (1939).

The above language should not bs applied teoo literally to our
situation. In Pickford, the purpose of a remedial statute was
best served by reading the word "public” to include very small
segments of the total population. Such a reading of the same
waord in Section 83105 could, if carried to extremes, render the
conflict of interest provisions a nullity. Nevertheless, the
(Continued aon Page TPhree.)
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describe such a segment as "significant," "major," "substantial,”
"large" or by some other adjective is less important than how wa
apply such & concept. In short, how much of the public is a

"significant"” segment?

Like other guestions arising under the conflict of interest
provisions, this question is not susceptible tc a simple or mechan-
jcal answer. Many cases will arise that must be dealt with indi-
vidually, for any regulation which attempted to establish a formula
to resolve all cases would necessarily be arbitrary and in some
applications unjust. On the other hand, there are certain guestions
which are definable and recurring, so that treatment by regulation
is possible and appropriate. One such guestion that is before us
is whether an industry, trade or profession constitutes such a sig-
nificant segment of the public that it is tantamcount to the “"public
generally."” Provided that a majority of us can reach agreement on
an answer, I believe we should adopt a regulaticn addressing this
guestion and leave other guestions that may arise copen for future
consideration.

Is a single industry, trade or professional group tentamount
to "the public generally"” within the meaning of Section 871037 1
think not, at least as a general rule. An affirmative answer has
been urged by Floyd Shimomura of the Attorney General's office,
relying in part on a corresponding provision of the Moscone
Governmental Confli'ct of Interest and Disclosure Act. Government
Code Section 3625(d) provides that, so far as the Moscone Act is
concerned, an official may participate

if the action or decision affects an economic interest
of the official as a member of the public or a signifi-
cant segment of the public or as a member of an industry,
profession or occcupation, to no greater extent than any
other such member of the public, segment of the public
or an industry, profession or occupation.

(Emphasis added.)

Apparently it 1s suggested that since the Moscone Act clearly
permitted an official to act when a2 governmental decision would
affect his economic interest the same as it would affect the rest
of the industry, we should assume the same doctrine was intanded
to be embodied in the Political Reform Act. I find this unper-
suasive. If the content of the Moscone Act is relevant at all it

L o T et o Ep—p—— e e,

lf{cantinued} Pickford case makes it clear that one may conclurle
that a "significant” or "major™ segment of the total population
is tantamount to thé “"public generally" without doing viaolence

to either thé English language or judicial precedent.



Membhers of the Commission
December 29, 1975
Fage Four

suggests the opposite conclusion, since the Political Reform Act
could have included the same language but did not. More important,
the suggested interpretation seems incoensistent with the statutory
declaration;

Public officials...should perform their duties in an
impartial manner, free from bias caused by their own
financial interests....

Section Bl001(bY.

Many decisions of government which have the most far-reaching effects
on economic interests--on matters such as taxes, subsidies, regula-
tion--affect industries as a whole rather than particular companies
within an industry. For a member of a council, board, commission

or other government agency to vote for benelits for his own industry
is ordinarily precisely the sort of conflict that the Act is intended
to awvoid.

I thus conclude that as a general rule the "public generally”
means something more than a Eingle industry, trade or profession.
It may be argued that there should be no Excﬁntiﬁnﬁ and that therxe-
fore we should adopt a regulaticon expressing that simple idea.

The argument would be that whatever the "public qene#&lly“ means,
it means the same thing in all situations; that if some officials
are barred from participating in decisions benefiting their own
industries, then all officials must be so barred. I do not find
such an arqgument compelling; specifically, I believe that under
certain circumstances there may be exceplticns for members of boards
ectablished expressly for the purpose of serving particular indus-
tries. To explain my reasons for so believing I must first discuss
the rationale that underlies the "distinguishable from the public
generally” clause.

The rule requiring disgualification when a conflict ¢f interest
exists is based on a generalization about human psycholcogy. When
there is a conflict of interest, experience tells us there is a sig-
nificant possibility that the official will act in favor of his
personal interest rather than in furtherance of his public respon-
sibilities; or that in attempting to set f‘d' his p=rsonal interest
his judgmant recarding the public isterest will be distorted, pos-
sibly even to the detriment of his personal interest as a result
c¢f "hending over backward." In any given case the generalization
might not be walid and the official might be capable of reaching
a decision without being at all affected by his personal interest.
Nevertheless, the law concludes that the Hmn?rﬁlizatimn is valid in
enough cases to justify requiring disqualification in all cases.

With respect to the first three elements, it is easy to sue
their relation to the psychological generalization that underlies
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the disgualification reguirement. If the personal econonic
interest is more than triwvial, if the effect of the governmental
decision will be material and 1f the likelihocd of the effect
dctqally occurring is dufflflenLly hlqh {325., rEaSﬁnably fore-
percentage of cases, If any of thcbe three IEHentL is not
present, the generalization is much less likely to be valid.

The fourth element, however, has little or pno relation to th
generalization. If the other three elements are present tha
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official's judgment is likely toc be atfected regardless of how
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many or how few other people will be affected bv the decision
in the same manner.

If this is so, why iz an official with a conflict permitted
to act simply because a decision's effect on him will be indis-
tinguishable from its effect onr the public generally? One reason
that comes immadiately to mind is a2 practical one. Governmental
decisions must be made by someone, and 1if a very high percentage
of the population is disgualified it may be difficult to find an

fficial who 1is permitted to act. If this situation arises
frequently, the whole process of government will be rendered
extremely cumbersome. This point should not be overstated, how-

ever, for the prattical problems could probably be solwved. A )
more important reason for the "distinguishable from the public
generally" clause is that if the portion of the population sharing

the same economic interest becomes large enough, the official's
private interest begins to merge with the public interest. The'
county supervisor who desires to reduce property taxes may be
selfishly motivated, but such a large percentage of the population
pays property taxes that by purs: Tna his selfish interests he
pursues the public interest. The "conflict of interest" is benign;
or, to state the point another way, there 15 a congruence, rathes
than 2 conflict, between public and private interests,

As a general rule, this raticnale reaffirms the conclusion
stated ahove that the "public generally" means more than a single
industry, trade or profession. Manifestly, any industry may have
needs and interests which are special to it and distinct from, if
not in opposition to, the rest of the public. The rationale for
the "distinguishable from the public generally”™ clause also sug-
gests, however, two possible excepticons to the general rule.

Let us turn first to the much debated question of legisla-
tively mandated industry representatives on bozrds and commissions.
If we were to accept Mr. Shimomura's view that a single industry,
trade or profession is tantamount to the public generally we would
of course conclude that it would always be proper for industry
representatives to sit on marketing and roegulatory boards and
commissions, whether or not the governing statute reguired such
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representation. On the other hand, if we followsed the general
rule set forth above without exception we wonld conclude that
such industry representatives could never participate in matters
having a material financial effect on the industries they repre-
sent. Any existing statutec to the contrary would be nullified.
See Section 81013.

In my opinion, neither of these extreme positions is a satis-
factory interpretation of the Act. In discussing the rational= of
the "distinguishable from the public generally" c¢lause, I spoke as
though the "public" and the "public interest" were always uniform
and undifferentiated. In fact, however, the "public" consists of
many groups, often with competing interests. It is one of the
functions of the legislative branch in a democracy to balance and
reflect the competing interests of these groups. In carrying out
this function the legislatures/ may create numerous programs, Soms
of which benefit particular groups over others, but all of which,
at. least in theory, reflect the overall public interest when con-
sidered in total. The Political Reform Act, which i=z concerned
with the integrity of governmental processes and not with the con-
tent of governmental programs, does not purport to prevent the
legislature from setting up programs to benefit particular indus-
tries. Nor does the Act prevent the legislature fram creating
boards and commissions to administer such programs and directing
such boards and commissions to carry cul the legislative purpose
to benefit the particular industries.

¥

Let us now consider the position of an industry representative
on such a board with such a directive from the legislature. If he
participates in a governmental decision which will have a material
financial effect on his industry there is, under the general rule
sct forth above, a "conflict" bhetween his private interest and the
interest of the population at large nutSLﬁe the industry. But his
private interest is identical to the "public" interest as defined

TRl G e MRS [ e S L

by the 1ﬂq151at1ve purpos -es Of the program he is aQWLnLﬂtﬂilng

The official's actions which are intended to benefi’ his own industry
may be contrary to the interests of other industries, of conzumers
and of others, but given the nature of the program established by
statute these groups should properly address their concerns nob Lo
the official but to the legislature whose mandate he is carrying

out. Viewed in terms of the special legislative purposes, the

position of the industry representative on the board is analogous

to that of the county supervisor whe votes on his own property

taxes. There is a congruence, not a conflict of interest.

2/as used in this discussion, the term "legislature” includes not
only the State Legislature but also local legislative bodies
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One of the staff drafts in effect recognized this concept by

proposing that a single industry, trade or profession be considered
tantamount to the "public generally" when theres is an express
gtatutory requirement or authorization that representatives of

the industry, trade or profession be appointed to an agency, I
suggest a medification of the staff proposal, only slightly dif-
ferent in concept but with significantly different practical and
pelitical consegquences. The staff proposal would leave undisturbed
all the boards and commissions created in the past with industry
representatives or, in many cases, with industry dominance. Many
of these boards and commissions have come under attack in recent
years from critics who charge that they protect industry at the
expense of the public at large. Their defenders say that such
boards and commissions provide stability that in the long run
benefits the public, and that they also preserve and upgrade
product guality and professional ethics. It is not our function

a5

a commission to resolve such policy disputes. But we can and

should insist that they be resolved by the legislature in light

©f the present-day sensitivity to conflict-of-interest problems
reflected in the Act. The legislature should have the right to
provide for industry representation, but it should do so expressly
with reference to the Act. We should not presume a pressnt legis-
lative intent to rreate exceptions to normal conflict of interest
rules ¢n the basis of statutes passed long ago under different
circumstances.

Accordingly, I*r propose a regulation that would establish as

a general rule that a single industry, trade or profession does
not constitute either the "public generally" or, if we use the
concept, & "significant segment" of the public. However, if a
statute, ordinance or other provision of law creating or author-
izing the creation of an agency provides that one or more offices
are created for the purpose of representing the interests of a
specified industry, trade or profession and that for purposes of

ey T

Government Code Section 87103 such industry, trade or profession
constitutes the "public" to be represented and served by the
officials who are appointed, then such a legislative declaration
would be valid and Sectian 87103 would be interpreted in light

of the legislative declaration.3’/ For an official who is appointed

S — T R

3/1¢ we adopt the appreoach I sugyest we should avold any unneces-

sary temporary disruption of existing agencies by providing that
for a one or two year period fellowing the adopticon of our regu-
lation any provision of law reguiring or permitting representatives
of an industry, trade or profession to be appointed will be deemed
to constitute the necessary legislative declaration. This would
give the State Legislature and each local legislative body suf-
ficient time to consider whether industry representation in any
given agency is appropriate in view of the policy of the Political
Reform Ack and the purposes of the programs administered by the

agency.
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pursuant to such a provision, the industry, trade or profession
he is appointed to represent would be tantamount to the "public
generally.”

A final guestion is whether a distinction should be drawn
between elective and appointive officials. A staff draft provided
that in the case of an elsctive official the industry, trade or
profession should be considered tantamount to the public gensrally.
This was in response to testimony toc the effect that a district
composed largely of farmers, lumbermen, cattle raisers, etc.,
might elect a member of the prevailing industry to the Legislature
or to the board of supervisors or other local body. To prohibit
such a representative from participating in matters affecting the
industry could frustrate demogratic values. In the terms of my
analysis set forth above, when the official is elected from such a
district there is a congruence rather than a conflict between the
official's private interest and the public interest of that district.
On the other hand, the staff draft in effect creates a broad exemp-
tion and could in some situations permit elected officials to act
in matters benefiting themselves and very few of their constituents.
I suggest that we consider a regulation limiting the staff draft to
situations in which thes industry affected by the governmental deoi-
sion is a prevailing industry in the jurisdiction as a whole or in
the district from which the official was elected.



