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January 3, 1978

- & s =05#

Mr. Christopher C. Foley
Deputy Attorney General
Department of Justice

3580 Wilshire Rlvd.

Los Angeles, California 90010

Dear Mr. Foley:

Thank you for your letter asking for our views concerning
the disgualification provisions of the Political Reform Act.
Initially, we request that vour opinion be contained in an
indexed letter rather than a published opinion.

Briefly stated, you have asked whether a member of the
California Coastal Commission who owns property in the coastal
zone has a conflict of interest by virtue of the fact that the
Commission has permit authority over property near the offi-
cial’s real estate interest.

The Political Reform Act in no way prohibits a public
official from assuming a position with any governmental body,
including the California Coastal Commission. However, an
official may be disqualified from participating in govern-
mental decision-making pursuant to Government Code §87100,%*
which provides:

No public official at any level of state
or local government shall make, participate
in making or in any way attempt to use his
official position to influence a governmental
decision in which he knows or has reason to
know he has a financial interest.

*All statutory references are to the Government Code
unless otherwise indicated.
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Section 87103(b) states that,

An official has a financial interest in
a decision within the meaning of §87100 if
it is reasonably foreseeable that the deci-
sion will have a material financial effect,
distinguishable from its effect on the pub-
lic generally, on:

= » s

{b) Any real property in which the public
official has a direct or indirect interest
worth more than one thousand dollars ($1,000):

e « & =

Thus, the Commissioner must disgqualify herself if it is
reasonably foreseeable that the particular governmental deci-
sion in which she participates will have a material financial
effect on her real property interest that 1is distinguicshable
from its effect on the public generally.

Both foreseeability and materiality must be judged in
light of the facts surrounding the specific case in guestion.
With respect to materiality, the Commission has promulgated
guidelines by Reqgulation 2 Cal.Adm. Code §18702. Subsection
(b) (2) of that regulation provides that,

(b) In determining the existence of a
material effect upon a financial interest,
consideration should be given, but not be
limited to, an analysis of the following
factors:

. -

(2) In the case of any real prop-
erty in which the public official has a
direct or indirect interest worth more
than one thousand dollars ($1,000):

(A) Whether the effect of the
decision will be to increase the
income~producing potential of the
real property by $100 or five per-
cent per month, whichever is less:
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(B} Whether the effect of the
decision will be to increase the fair
market value of the real property by
$1,000 or more or by .5 percent,
whichever is greater.

Subsection (b} (2) of that regulation provides that
the effect of the decision is material if the income-
producing potential of the official's real property 1is
increased by $100 or more or five percent per month,
whichever 1is less. Materiality may also be present if
the fair market value of the real property is increased
by $1,000 or more or one-half of one percent, whichever
18 greater.

These guidelines are not conclusive, but should be
evaluated in light of all the facts surrounding the deci-
sion, with a view of determining whether the existence of
the financial interest might interfere with the official’s
ability to make impartial decisions free from bias. See
§18702(a}.

Lastly, even if it is reasconably foreseeable that
the decision will have a material financial effect on the
public official, that effect must be distinguishable from
the effect of the decision on the public generally before
the official need disqualify herself. The Commission has
provided by Regulation 2 Cal.Adm. Code §18703 standards
for determining when the effect of a decision on an offi-
cial's financial interest is not distinguishable from its
effect on the public generally. In addition, I am enclos-
ing a copy of a letter to Christopher Ames of your office,
which contains a discussion of the "public generally",
which you may find helpful.

Im summary, the disqualification provisions of the Act
must be applied on a case~by-case basis. Unfortunately,
you have not provided us with sufficient facts to determine
whether the official in guestion must disqualify herself
from participating in any decisions of the Coastal Commis-
sion. Nevertheless, I hope this general discussion of the
Act's disqualification provisions has been helpful. If you
have any guestions, please do not hesitate to contact me or
Dwight Dickerson, an attorney in our Conflicts of Interest
Division, concerning this matter.

Sincerely,

w1 I )
LA AW 4 LW

1
A I
Ted Prim, Chief
Conflicts of Interest
Division
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Thia fottay ig noore Prvquiry of
May 12, 1977, oconcsrerning the Toa initially,
we peguest that vour ooainion be indexsd
lettary rather tnas o oooanlich
The et bothen arwe as follows:
Tne owner of a Lo T oin focino County has
i

ankaed the Coas

tal o el oy im zobdivide
Into aporuxinestely pareelse, Tt ue fﬁ whather 2a

coaatal commission has no intores
parcel but who does own o wintlay parcel same Qounty
may participate in tnis deviaion.  The statats standarda

which govern the subdivicion of prooverty withi in the coastal
zone are seot forth in Public Resocurces Code Section In250(a)

subiect
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Hew development, oxcs=0i ag otherwisge provided in
thia divigion, shall be locared within, contiguoug
wito, ov in close proviaity to, exlsting developed
areas able to accommoosate 1t or, <hera such areas
are not able fo acoowmandate 1t, in other areas
with adequate public services and where ft will
not tave significant aljverse effects, either indi-
vidually nr cumulatively, on coastal resources.

In addition, land divisions, other than leasss for
agricultural uses, outrise axisting developed
areas shall be sernitted onlyv where 50 percent of
the usani: “cels o1n tne crea hiave been devaeloped
and toe Cre el cwouid be no analler than
the sves e wnting parcals.

The underlinea Shiramens gr o e et Hien thne Coaatal Cope
misalon 18 ox -0t gntero et Coo Thaaes sw’i@ﬁﬁ ua that
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in the downtown ruﬁofe}spient core area represented a siqgnifi-
cant segment of the puvlic since the decisions In guestion
would affect all buainesses in g nenerally favorable manner
and would not specially assist or inhibit any individual
busin~ss interest. Similarly, with respect to landowner
voting districes, landowners have been deemed a significant
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commissioner's vroperty witl not be the sare o the effect

an all rural propevty ownars in the cuastal zZone, Moreover,

we do not believe that only those rursl property owners

whose land will apvreciate in value by virtus of the éﬁféﬁégﬁ
constitute a significant segment ~f the public.  The members

of this clac. will not even be determined until it 18 iﬁztialéy
declided what the puarameterw of the égwigzgn will ha., Once

that decision i« made, morcovaer, the atffected class will be
nefther larage encugh nor sufficlantly representative of any
major interest group in the state or in the cnaastal zone to

oa consluered a sianificant segment of the public.
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In vonclusion, wa think that the coastal commisslioner
in question must disquality himeelf from making, participating
in the makina or usine niy of £ eial —»ssition to influence
the zw”i%%dn in question 10 it lg foreceeable that the decislon
will materially affoct his financial interests. However, if
the elenants of cithor foresecability or mateviallty are not
pnresent in j case, the crrmissioner may vote on the permic

Gaeciplion 3 SLion.

ions, please do not
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Mjchael Dennett
txecutive Director
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Fair Politice! Practices Commission
1110 K" Street

Sacraomento, California 95814

Dear Chaiperson and Menbers

e

d attachment whi resented to the Santa Clarm

Your attention is invited to the enclese
County Boord of Supervisors on May 10,

Be gdvised that.

edings that only

ay o the n;g»—:‘i}?itm S

i be reportec

The resclutions being used ro influence the electorate was again confirmed during the

Howard Campan, (Chairman of the Committes

secking passage of the Measure and a signer of the ballot argument for the Measure)

he County of Sunta Clara passed similar resolutions.
wat the resolutions are being used in support of the Measure

and are therefore political in noture and fall within the provisions of the Political Reform

1. Seven (7} copies of the onc
presentation, (cne for each of
Board and one for the County Coursel),
Z, Supervisor McCorquedale commented Ca}é’%ﬂé‘j the
expended in covordance with hi
public employees prosent, :
acknowledged that public furds were being vsed and »
as it exceeds the $30 non-reportable Himit,
3
hearing on the agenda item, when Mr,
boastfull y stated that every c:ct;,f in
This fact clearly establ séms th
Act,
4, The attoched new article(s) (San Jose Mercury, *

1977, pages 2 and 14 ) make
No one can deny that this

public announcement of the public bodies' endorsement .
influences the electorate and the resolution must have o political valye,

»

In view of the above, it is requested thot the Fair Political Practices Commission determine the

H

applicability of the public bedy erdorsement(s) in question,

Be advised that the undersigned is o
Contact may be made through the cz:é
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Attachments (2)

associated with this issue
e accompanying the signaiure below,

any further at sestions

P

Bue ?eﬁa§§ Road

1 ‘nmﬁ*m Haours (408) 73-
(408) 378-3740
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"EANTA CLARA COUNTY'S VPoaru of Su-
per isord joins the county’s 14 cilics i en-
dorsing Prop. H, the propesed $54 million
bond lssne (0 finance the San Fellpe water
distribution Page 18
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The Santa Clara County Board of Super
jned the county's 1% ritles in g granimeus oo b
ient of Prop. {0 the San Felips 858 mullion W
Prifect bond beue facing vaters on May 35
ervisors added their support after heing 5 -
Saata Clara Valley Water District director.
aater reclam Boon will be a key component o7 S
woter plung

The bomd issue earhor this week also drew 360
from the Santa Clara Countv Tarpayers Assoma:
Ine. his presudent-executive dirsetor Wilham € B
said the association reviewed bath cott of the S0
lipe project and need for imporied water o the b
in making ita decision,

The supervisors’ sessinn was attended bya 1.0
contingent of the water measure's supporters, Lot
former Counly Execuotive Howard Campen, t
clnmed pear-unammons community support,

The only pegative vnice heard was that of Joso
. Donohue of San Jose, one of the [ive slgners of
hatlot argument opnosing the measnrs, -

He unsuccess{ully asked the bourd (o table the
dorsement resolution. He slleged that the county =
faling to abide by the stats’s Politles! Heform a
which reguires the reporting of all non-monetary
teibations regarding ballot measures,

‘He sald copies of his two-page statement are b
enbmiited to the stale attorney general and the
Pelitical Practices Commisslon for 2 determinat
of the act's applicability to resolutions by alecr
heatics $ s :

CDoes the art anly apply to citizens and busines
ot does 1L alse apply to government and its burea.
racies”?” he ashed.

o County Counzel Selby Brown told the board O
sora sections of the act apply, and sore do oot
thie case, there is no conflict with the law, he sald

Donohte aatd (hat “While evdinan o7 are subjoct
a prople’s referendum or imtiative, resolutions ©
not Therefore, 4 resolution passed by this body i+
safuie aad in thal you are the representative body |
At county resdents, vou speak {or esch residen:
thos conunly

I can aanyre you that all residents of the eonnly
sl oagros Wil vonre position, whetler it be pro oor o
an the fssue ander discnasion”

He cxplatned he woe not debating the werthnes,
the Bond wssue, only the propriety of passing sucs
resaiugiion B

Danobue, poting the bagrd spends more than 81
davon tax money, estmated the va'ue of tha pesnd
tan a1 §500 That ke deplaesd, makes v bl
the Pobtieal Heforrs Aot

T H

hy




