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January 20, 1978

My. J. L. (Jim) Bvans

State Legielative Directar
Onited Tramsportation Union
421 llth Street, Suite 502
Sacramento, California 95814

Daaxy Mry. Bvans:

This letter is in response to your letters dated December 15,and
1%, 1977, and 2 telephona conversation with a member of your staff
ragarding the lLobbying provisions of the Political Reform Act.

In vour letter of December 15, you requested advice raecarding the
reaporting of meals as personal maintenance sxpenses by lobbyists
who do not spend all of thelr compensated time in lobbying related
activities. The Falr Pelitical Practices Commission has adeopted
an administrative regulation (2 Cal Adm. Code Section 18615, a
copy of which is enclosed) which prescribes required recordkeeping
and reporting for lobbyists. BSubsection (a) (1) (B) (2} of this
regulation reguires a lobbyist who has designated a ledger account
to record in the sxpenditurez journal *...Jlexpenditures] wholly or
partially in ¢onnection with his activities as a lobbyist. Expen-
Gitures partially in connection with lcbbying activity may be
allocated by any reaszonable accounting method, which mathod shall
be daescribed in sach pericdic report ..." Therefore, lobbyists
who devote only a portion of their time to lobbying related
activities are required to allorate and report & porticn of those
expensaes, such as meals, which may in part be attributable to
their lobhving activitieas.

The Commission's rasgulation does not prescribe any specific method
for allocating these exponses, it requires only that a reascnable
gocounting methnd be used. Personal maintesnance expenses which

are raimburead by the lobbyist's employer or for which per diem

is received from the lobhyist's employer are presumsd to be for
ainess purposes. If thoas expenses are incurred in whole or in
part in connection with lobbying activities & portion of these
expenses ghould be allocated and reported. Similarly, if a portion
2f the lobbyist's salary is paid with the expregs or implied under-
etanding that disbursesments in support of the lcbbying activity will
be pald from it, then a portion of thoase expenses, to the extent
thay relats to the lobbying activities, should be zllocated and
reported. .
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fie following statements are in response to the apnﬂif&ﬂ guestione
pased in vour letter of December 15:

iz} Meals and other persanal maintenance expenses incurred by
a lobbyist which are entirely unrelated to the individual'’s
lobbying activities do not have to be allocated and reported
as lcbbying expenses, aoven though they are reimbursed by the
lokbyist employer while the Legislature iz in seasion.
However, if all or a portion of anv reimburased expenses can
be attributed to the lobbying effort, then all oxr a portiom of
tha expense should be reported as a lobbying expense, whether
cr not the Legleslature is in seseion. An example of a
reportabla allocated personal maintenance expense iz the
purchase of lunch by a lobbyiet, who fs reimbursed by the
lobbyist s swployver, on a day when both lobbying &nd non-
lokbying work is performsd.

1b) Msala and other perzonal maintenance expensa2s, which are not
reimbursed by the employaer, but are incurred by a lobbyist
are not reportable as lobbying expenses, unless it is under-
gtood that they will be paid from the lobbyist's salary,.

la} This gueastion is answered above.

4a) The lobbyist, in this example, should allocate, using a
raasconable accounting method and report a portion of the
reimbursed expenses incurred in connectiop with this trip.
Ore possible mathod would be to determine a ratio by
comparing the time spent on lobbying activities with the
total hours worked while on the trip.

2b) This qQuesntion is answered by 2a above.

2¢) The lebbyist ssployer, in this example, should allocate,
pased on the reasonable accounting method, and report 2
portica of the reimbursed expenses, such as travel and lufich,
which werse ingurred by the non-lobbylst member as payments
to influence legislative or administrative action.

In your letter of December 19, you requested advice concerning
Government Code Section 86202 which prohibits lobbyists from
making, arranging for, or acgting as a intermediary or agent 1n

the making of, cempalgn contributions to state candidates, elected
atate officers and thelr supporting committess. Specifically, you
have inguired whether a lobbyist may make an unsclicited recom-
mandation, including specificetion of an amount, to his or her
amployer regarding which state candidates oxr officers should receive
gamnpalogn contributions. In view of the Court of Appeal's decision
in Institvte of Governmental Advocates v. Younger, 70 Cal. App. 34

8378 (1977), & Isbbyist’'s unsol.lcited recommendations, including
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spacification of an amount, to his or her employer would not be

in violation of Section 86202. However, the action of passing
along regquests for contributions to the lobbylst's employer would
be prohibited when the requests are raceived from state candidatas
eleoted atate officers, or the candidate's staff and friends,
andsor representatives of committees which support state candidates
or alscted state officers.

Finslly, a member of your staff hag inguired whether a California
Publiec vtilitles Commission proceeding, initiated by Southern

Paglfic Railrcad, regarding the abandonment of a passenger rail

line in the Ban Franciscc Bay Area is an administrative action,
within the meaning of Government Code Secticn 82002, which must

be raported by a lobbyist. Administrative action concerns activity
by a state agency in any rate-making or quasi-legislative proceeding.
Eince “he procsading you described is not rate-making, a determination
must be made as to whether the action before the Public Utilities
Commission is 2 quasi-legislative proceeding.

initially it should be stated that the proceeding regarding abandon-
ment of rall lines does not come within any of the proceedings which
the Fair Political Practices Commission excluded from the definition
of quasi-leglislietive proceelings in its regulation, 2 Cal Adm. Code
Saection 18202. In the opinion requested by Carl Leonard, 2 FPPC
Opinions 54-60 (Mo. 75-042, April 22, 1976), (a copy of which is
enclosed! tha Falr Political Practices Commission used two consider-
aticns in determining whether a proceeding is guasi-legiplative.
Those consgideraticns are first, the declaration of a policy and the
implenentation of means for its acocmplishment and secondly, the
crientation towarda future events.

Applying those considerationa to the proceeding you described, the
duacision by the Public Utilities Commisesion will be a declaration of
public purpose which is oriented towarde the future. Specifically
there either will or will not be passenger rall service in the Bay
Area for the &ommiters (the public purpcse) in £he future after the
Publiiec Utilities proceeding. Therefore the proceeding will be quasi-
legi-lative and nust be reported as administrative action influsnced
by the lobbyist,

If I can ba of further assistance, do not hesitate to contact me.

Bincerely,

ALAN HERNDON
Special Compliance Representative
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December 19, 1977 \W

Mr. Alan Hernden !iﬁt L)
Fair Political Practices Commission \J h
Post Qffice BPox B07

Sacramento, California 35804

Dear Mr. Herndon:

As a result of the decision to let stand a ruling by the Los Angeles
County Supericor Court regarding the FPPC's interpretation of Govern-
ment Code Secticn 86202, and subsequent statements by FPPC Legal Di-
vision Chief Michasl Baker in the FPPC Bulletin {(7/29/77) and the
Lobbyist Bulletin (12/12/77) that actions such as passing along a re-
gquest tor a contribution from a legislator (sic), delivering a contri-
bution, making a decision to centribute, or raising the money for a
contribution would continue to be deemed "unlawful arrangement", there
is some uncertainty on my part and that of my employer as to the rami-
fications of the decision upon subseguent activities of the California
State Legislative Board, and lobbyists and their emplovers generally.

We would first request clarification of the FPPC's interpretation of
"recommend" including but not limited to the following points:

1} Whether the lobbyist may volunteer the recommendation or must
wait to be asked by his employer.

2) Whether the right to recommend also includes specifying an
amount for any contribution which might be considered.

3) What is and is not included in the term "private communica-
tion as put forth on page 12 of the court decision.

We would also appreciate a statement expressing the Commission's cur-
rent interpretation of "arrange" as used in Government Code Section
86202, with special attention to a major point of confusion to us and
to others with whom this question has been discussed.

We assume that Mr. Baker's above-mentioned remarks include all state
candidates and elected officials. It is still unclear to us, however,
what activities may be encompassed in the prchibition against "passing
along a request"”.

A, Dan Bedlbv, Ol sgenn Foveeie Frepet. Seeeehoe g Cilenn Yetes, Fst Viee Chairmant
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Mg it, for example, refer merely to requests made to a lobbyist by
Hi'ﬁfficﬂal ”ﬂﬂd;ddt&, or representative of a recognized committee;
3F does it extend further to include a request or 1nquiry by the of-
ffiﬂial;ranﬁlﬁﬂtb s staff or friends, or information gained in general
4 fonversation with someone not attached to the official/candidate, but
familiar with the fundraising effort?

s Should the interpretation of "recommend" cover unsclicited as well as
EL directly reguested recommendations to the employver by the lobbyist,

N there appears to be a strong likelihood that the prohibition against
passing along a request for a contribution could come into conflict
with the lobbyist's rights as establisksd by the court decision.

For example, if a lobkbyist were to make an unsolicited recommendation

for a contribution to an event about which the employer had not previ-
ously been informed, it might be expected that the lobbyist would re-

lay details of the event as are commonly included in requests for con-
tributions in addition to the recommendation.

In view of Mr. Baker's remarks this could be considered to be unlawful
"arrangement”. It would seem, however, that the court decision could
be construed to protect communication of this nature, and that an FPPC
finding of unlawful "arrangement" would therefore be inconsistent with
the court ruling.

The procedures adopted by the California State Legislative Board to
assure compliance with FPPC regulations may in many instances be far
more restrictive than is required., The Board's goal as an imployer

of lobbyists and mine in my capacity as a lobbyist are to function
effectively within the.limits of existing laws and regulations. If

cur procedures can be simplified within these limits then we would
like the opportunity to consider such alternatives where they do exist.

Your prompt response tc our specific questions and any related opinions,
advice, or other information with which you can provide us would be most
appreciated.

Thank you in advance for your attention in this matter.

91rcerely YOurs,
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Decamber 15, 1877

Mr. Alan Herndon

Fair Political Practices Commission
Post Qffice Box BO7

Sacrameitto, California 95804

Dear Mr. Herndon:

After reading a document entitled "Lobhbyist Record-keeping and Repor-
ting Reguirements Illustrated" which was attached to the December 12,
1977, Lobbyist Bulletin, some gquestions regarding the adequacy cof re-
porting procedures followed by the Califernia State Legislative Board
ag a leokbyvist employer and Mr. Jones and myself as lobbyists at the
direction of auvditors from the California Franchise Tax Board have
arisen,

We would greatly appreciate written clarification and explicit instruc-
tions where appropriate on the following issues to assure that our fi-
lings are in complete compliance with FPPC requirements.

Question 1l: Must meals and other personal expenses incurred by a lob-
byist but not related to lobbying activities be reported
as parsonal maintenance expense
a)when they are reimbursed by the lobbyist employer while
the Legislature is in session?

b)when they are not reimbursed by the lobbyist employer
while the Legislature is in session?

¢)lwhether or not they are reimbursed by the lobbyist em~
ployer when the Legislature is not in session?

Discussion

The example used for purposes of your illustration is one where the
lobbyist incurs expenses which are all lobbyist-related, and there-
fore totally reportable. Mr. Jones as Assistant State Legislative
Director and I as State Legislative Director have numerous responsi-
bBilities in addition to those related to lobbying the California Le-
gislature, and we incur numerous expenses (both reimbursable and non-
reimbursable) in fulfilling these respecnsibilities whether the legis-
lature is in session or recess,

Auvditors who have reviewed our reporting and record-keeping procedures
since Proposition 9 took effect have directed us to report those meals
and other expenses which are directly related to lcbbying activities,
i.e., expenses and/or per diem for attending reportable hearings away

A. Dan Keillv, O harman fovmn Mraaf, Seceedne d Clenn Yates, i Viee Cheanrmnn
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Alan Herndon
Dacember 15, 1977

from Sacramento toc be reported as personal maintenance under Part 2,
Schedule ii, and expenses involving reportable officials under Part
2, Schedule i, of the lobbyist report form.

Where we had previously reported all expenses, we have since followed
the direction of the auditors. As a result of your illustration, how-
ever, we are now uncertain of the sufficiency of this approach.

Question 2:

When expenses are incurred for combined lobbyist and non-
lobbyist related activiities how should these expenses and/
or reimbursements be reported by the lokbyist and lobbyist
emplover in the fcollowing circumstances? '

a) Lobbyist X travels to San Francisco tc attend an ad-
ministrative hearing on a non-reportable subiject and stays
overnight. Later the next day he travels to San Jose for

a special legislative hearing which he attends for three
hours. Late that night he returns to Sacramento. He re-
ceives reimbursement for Sacramento-San Francisco-San Jose-
Sacramento mileage and per diem for two days. What portion
of these expenses/reimbursements should be allocated to re-
portable lobbying activities?

b) Lobbyist X travels to Los Angeles tc attend a special
legislative hearing and returns the same day. He has a
lunch meeting with union members and others on non=lobby=-
ist business. Lobbyist X is reimbursed for plane fare
but is not reimbursed for his lunch and receives no per
diem. Must his lunch be reported under perscnal mainte-
nance expenses? What portion of his travel reimbursement
should be allocated for lobbyist expense/reimbursement?

¢} Non-lobbyist Union Member 2 travels from Los Angeles

tc Sacramento in early morning and returns the same davy.
During the morning he meets with the State Legislative Di-
rector on union busginess and the meeting extends through
lunch. In mid-afterncon Member 7 appears on behalf of the
Union at the request of the State Legislative Director be-
fore an administrative hearing on a reportable subject be-
fore returning home. What portion of Member 2's travel re-~
imbursements from the lobbyist employer should be included
in the lobbyvist emplover's report ag an expenditure to in-
fluence administrative action? Should the State Legislative
Director report the cost of Member Z's lunch and if so,
where?
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T have read the statutes and requlations which might apply in these

situations, and have

alse studied the handbocks prepared by vyour of-

fice to assist lobbyists and their employers in complying with the

law.

I have found these sources inconclusive and vague, however, in terms

of the issue=s I have
with a clarification
plicable sections of

Thank yvou in advance

Sincerely yours,
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cc: Mr. Lynn Fruit,

set forth. For that reason please provide me
rather than a restatement of these various ap-
laws and regulations.

for your prompt response to this inquiry.

ector

Secretary

California State Legislative Board



