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Re: Gifts of Lodaing from Friends
our No. CV 77/102 1L

Dear Mr. Davig:

You have requested our opinion on the following
questions:

1. May a state officer or employee claim the
state "per diem" allowed for a traveling employece when he
stays with friepds and does not pay for his food or lodging?

2. In the event the state officer or employee
accepts such hospitality from a friend, must he declare the
same as a gift under the Political Reform Act?

3. If the state officer or emplovyece reciprocates
the hospitalityvy in one fashion or other, would that relieve
his duty to disclose the gifts?

4, If the traveling officer or employee did not
claim the state "per diem," would that affect his cobligation
to disclose the receipt of the meals and lodging?

The conclusions are:

1. & state officer or employee who stays with
friends and who doecs not incur any ocut-of-pocket expenses
for food or ludging 1s not legally entitled to state reim-
bursement and should not submit a claim f[or such on his
Travel BExpense Claim Porm.
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2. i utate officer or employec who accepts an
unreciprocated gitt of howme hospitality frowm a friend
aggregating V2o or wore in ovaluce in any veporting period,
will have to report such 1f he files vursuant to artigcle. 2
of chapter 7 i Lhe Political Reform Act and may be required
to report such coaer his agency's Conflict of tnterest Code
if he files curouant to artlcele 3 of chapter 7 of the Act.

3. 0 state officer or employee can avold a
requirecmont of diusclosure by zeczprucarinh his host's gift
of home noupitailty within the same rveporting period with a
gife of veasouably siwilar benetit or value.

G che :niluru of a state officer or employee to
claim state travel reimburcoment would not alfect the
officer or unpzuy@c'u obl;ngiun Lo discloce an otherwise
reportaile gitt oi [ood and lodying received froa a friend.

AN\MY

Statve sorsonnel will travel on state business to
othevr parts ol the ctate where thev will, frowm time to ‘
time, stuy witn friends ratuer than in commercial establishments.
In such cascs, the cuployeo or officer involved will normally
not pay tor hisg room or lodyging, but such will be a gift to
him from nic host. 7This may occur on wore than one occasion
during a year. .

The first question asks whether or not the officer
or employce can clail 1 the state "per diem” allowed tor
traveling cmployees 1n tils situation., ‘The officer or
employee cannot.

Betore reimbursement can be naild to officers or
employeces [or any expense incurred 1n connection with
performance of state business, statutory authority must

exist for such payments. (39 Ops.Cal.Atty.Gen. 310, 312
{1962).) 1t i well settled that u,ututon graating compen-
sation or cxponues to public cwmployvees are strictly construed
in favor of the governmnent and whero there 15 ambilguity the
constructiovn wust be 1n {avor ol the qovernment, (County

of Suan Dicge v, Milotz (1956) 40 Cal.zd Y61, 767; County of

Marin v. (1941) 44 Cal.Aapp.2d 577, 585.) ‘fThe
purpose of the rule is to protect the public Lisc Lrom
unnecescary wr o crccssive clalmn frowm public oflficials.

(60 Ops.Cal.hvey.Ceny 16, 21 (1977).)

.) rn wf




Mr. Gray bDuavico
. Page 3

Tne general statute governing reimburscement for
state traveling cxpenses 15 Government Code section 11030,

This provicion wrovides, 1n pertinent part, that:

AT officers and cunloyeoes of .
N away trom thoir headguartenrs )

: { state business . . . shall

recelive in oddition to their salaries, thelr

v
actual noccosary traveling expenses.”
(Lopnasic cuded.)

Tre word "actual" has generally been defined to
mean ". . . rcol, not nominal; existing in fact, as opposed

to constructlive, seoeculative, potential, possible, ostensible,
virtual, concoeivable, ideal, theoretical, or hypothetical."
(Mason v. iiart (1956) 140 Cal.App.2d 349, 355.) By use of

the word "actual," it is clear that the Legislature intended
reimbursement for traveling expenses which are in fact
incurred by the officer or employee. Thus, this provision
has been const:ucd to refer to ". . . actual living expenses
while away frow howe. o o " (Collins v, Riley (1944) 24
Cal.2d4 912, 9lb; 24 Ops.Cal.Atty.Gen. 65, 66 (1954); 14 Ops.
Cal.Atty.Gen. z80, 282 (1950).)

Government Code section 13920 gives the Board of
Control siynilicant control over the alowance of reimbursement
for traveling c¢xpenses. {See, 39 Ops.Cal.Atty.Gen. 310
(1962).) This p:ovisi@n provides, in pertinent part, that:
LY
"By 4 majority vote, the board shall
adopt gencoral rules and regulations:

o) Limiting the amount, time, and
place of c¢xpences and allowances to be pald
to offirecrs, agents, and cwployees ol the
state while traveling on olficial state
business. o L 0"

Purcuant to this authority, the Board of Control
has adopted ruics and regulations which are contained in
title 2, Calitornia Administrative Code, scction 700 et
seg.  The bouasvd ob Control rules leave no ambiguity as to
the meaning of "actual" traveling expenses. Title 2,
California aawminiscrative Code, section 700 provides, in
pertinent wpart, Lhat:

"IU oo the purpose of this Article to
provide roelasburscment for the neceasnary out-
Gl-pocket capenses lncurved by state olfrcors
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and ewployces because of travel on official
stale busiaens. o . . (rwmphasis added.)

¥

Ticlie 2, California Administrative Code, section
701, subdiviciun (¢} provides, 1n pertinent part, that:

“fravel cxpenses include:

"{l1) Per diem cxpenses consist of
the charges and attendant expenses for
meals ana lodging and all charges for
personal cxwvonses incurved while on travel

status." {(Luphasis added.)

Pursuanlt to Government Code section 13920, the
Board of Contrael has established the amount traveling state
emplovees may cialm for tood and lodging while on state
business, {See, tit. 2, Cal. Admin. Code, § 706.) With
regard to snort-term, in-stote travel, title 2, California

Administvative Code, scction 7006, subdivision {(a)({l) provides:

“. . . A short-term allowance will
be authorized when the clrcumstances and
duraticn of travel are such that the
traveler incurs expenses comparable to
those aricing Lrom the use of good,
moderately priced establishments, catering
to the geneval public. The short-term
allowance i intended for trips of such
duration that weekly or monthly rates are
not obtailnavble.” (Pmphasis added.)

[§7]

Title 2, California Administrative Code, scction 706

provides, in cortianent part, that:

". . . Agencies will cuthorize vayment
for lodoray, wmeals and incidental expensces
as clotaed by the cwployee in accordance
with Scectoon 70u{c). . . "

Piele 2, California Administrative Code, scction 706,

gsubdivision (¢ provides, in portlinoent part, as Lollows:
") in o computing the allowance ov

travel, the Lollowing rermburscement will
Faowed noany Zd-hour period or

fraciional purt theveol:
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upheld so long as there is some reasonably conceivable
basis for the ollowances arrived at. (See, Porter v, City
of Riversi (la64y 2061 Cal.App.2d 832; cf., Atbrlght v,

City of South San Francisco (1975) 44 Cal.App.3d 666.)

In shlitlxing his signature to his Travel Bxpense
Claim Form, an cmployee certifies that he has actually
"incurred" out-oi- )ugk‘t expenses for the meals, lodging,
and incidental eoxpenses claimed. Once some out-of-pocket
expenses cre actually incurred for a given expense claim
item, the caployee 1s entitled to reimbursement according
to the averayge atlowances provided or in the Board of
Control Ruleoo; wiz. 2 Cal. Adain. Code, § 706, subd. {(c).
However, 1t 1o Che opinion of this Oflice that Government
Code scction 11030 and Board of Control rules require that
some expensc actually be incurred. To conclude Otherwise
would be tantarnount to declaring state traveling allowances
a form of conconsation rather than reimbursement for expenses.
(See, 3 Ops.lal.Atty.Ge 249, 252 (1944).)

Accordingly, 1t 1s the opinlon of this Office
that an officer or emplovee who stays with friends and who
does not incur any out-of- pO”nﬁL expenses for food or
lodging 15 not Llogally entitled to reimbursement and should
not submit a claim for such on his Travel Expense Claim
Form.

S I{

The sccond question asks whether or not a state
officer or cimployee who accepts a gift of home hospitality
(meal, lodying) from a friend must declare the same as a
gift under tho Political Reform Act.

The Folitical Reform Act of 1974 (Gov. Code,
§ 81000 et ooew.) was adopted by the voters as an inltiative
statute on dunc 4, 1974, and vecame elfective January 7,

1975. Cha@tor 7 of such Act contains provisions relating

to confliciy ! 1nterest. {(Sce, Gov. Code, 8 87100-87312.)
With respect to disclosure of gifts by state

offirciale, arcicio 2 ot chcgiez 7 (Gov. Code, 55 8 ’UO~

87208) roguire: clected stabte ol ficers, sach oo } Governor,

1/

and coertualn wpooranted state ofbievaln to [ile poer lmnc

1. Coverawment Code sSection 87200 provides:

i oarticle 1o oaoplicable to cjocted state
ol Ficer o, tiihgpen of coart s ob rocord, wepboras of

thie bub by torlitloes Commiuotlon, Woembers of the
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Act defines "incowe" to include a ". . . gift, including

any gift of food or beverage. . .0 0" (Gov. Code, § 82030.)
While the Act definition of "qgift" execludes certain'

giftts, such as gitts from most relatives (Gov.e Code, § 82030,
subd. (b)), 1t does not ygenerally exclude gifts from friends.
The word "yift" is defined to i1aclude ", o . any payment to
the extent that congideration of equal or greater value 1is
not received." (Gov. Code, § 82028.) Gifts aggregating
$25.00 or more during any filing period from any one source
must be disclosad., {(Gov. Code, § 87207, subd. {(a)(l) and

(4).)

Thus,

as the Governor,
Act will constit

$25.00 threshold
eration of eaqual
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87312), provid.:
Code by v;rbuali
{Gov. Code, § 47
to provide for ¢

15
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4 S

soccified in article 2 of chapter 7 of the
ute a reportable gift if the gift meets the
and the official has not provided consid-

Oor greater value 1in return.
of chanter 7 (Gov. Code, §§ 87300~
the adoption of a Conflict of Interest
y 1 state and local public agencies.
300.) Among other things, such Codes are
he disclosure of financial interests which
ignated
ajgency in gquestion. {(Gov. Code,
Government code section 87302,
in pertinent part, that:

(S

5y L) sub=-

N

". . . The manner of reporting reportable
items shall be substantially egulvalent to
the requirements of Article 2 of this chapter. . . "
1. (Cont'd.)
State Snergy Resources Conscrvation and
Develooment Commission, members of the Fair
Political Fractices Commission, members of
the Calitoruia Coantal Zone Conncrvation
Commisoion, members of the board of supervisors
districi attorneys and cziof adninistrative

olficers

L ocountics, mayors, City managoers,

chicl adminitstrative ot.icnnd and membeoers of
city councils of cities, mombers of cach of
the six reglonal coastal zone conservation
commiuniouns, and to candidates [or any ol
these ofllices at any clection.'
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Thus, 1f a state oflicer or employee is required to
report gifts under his agency's Conflict of Interest Code and
if his f{riend wno provides the food and lodging, falls within
the scope of thoe cavloyee's disclosure category, the .officer
or employce wili be reauired to report the gift of hospitality
1f the gift meeus the disclosure threshold provided for in
the Code (usually $25.00) and the official has notzyrovided
consideration ol cqual or ygreater value in return.=

In conclusion, a state officer or employee who
accepts unreciprocated gifts from a friend aggregating $25.00
or more in value in any reporting period, will have to report
such if he files pursuant to article 2 of chapter 7 of the
Act and may be reaudired to report such under his agency's
Conflict of Interest Code if he files pursuant to article 3
of chapter 7 of the Act.

I1I

The tnird question asks 1f the state officer or
employee reciprocates the hospitality of food and lodging in
some fachion or other, would that relieve his duty of dis-
closure of the gifts.

Title: 2, California Administrative Code, sec~
tion 18727 DOV IUGS:

"For Uhe purposes of Government Code
Section ¥7207(a), the term '"income' does
not include the value of gifts of hospitality
involving toud, beverages or lodging provided
to any pecrcon f1iling a statement of economic
interest 1t such hospitality has been
reclprocatod within the filing period,

"'Reciorocity' as used in this paragravh
includes the providing by the {iler to the
host of any consideration, including enter-
tainment or & houschold gift of a reasonably
similar benefit or'value.”

2. The Conflict of Interest Code for the Governor's
Olfice conlaing o 25,00 threshold Lor the vepourting ot
gifts.
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Acocordimyly, a ntate officer o emplovee can avoid
a requircment ot aisclosure by recviprocating hic host's
hospitality within tie same reporting period with a gift of
reasonably similtar bhenefit or valuce.

.
«

IV

The rtourth question asks whether or not the failure
to claim a state "wer diem™ would affect a state officer or
employee's obligation to disclose the receipt of the meals
and lodging.

The weve Fact that the state officer or cmployee
does not subgscuucntly claim state reimbursement would not
appear to altey the Lact that a gitt ol food or lodging was
previously given and recelved. Accordingly, the (ailure to
claim a state reimbursement would not affect a state officer
or employecc's ooligation to disclose an otherwise reportable
gift of food anu lodying recelved from a friend.

Very truly yours,

EVELLE J. YOUNGER
Attorney Gencral
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' FLOYD D. SHIMOMURA
Deputy Attorney General
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