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Thomas W. Condit 
Frederic M. Hanelt 
CONDIT & HANELT 

I 716 Tenth Street, Suite 302 

[

Sacramento, California 95814 
Telephone: (916) 448-1498 

I 
I Attorneys for Plaintiffs 

IN THE SUPERIOR COURT OF THE STATE OF CALIFOR~IA 

IN AND FOR THE COUNTY OF SANTA CLARA 

STEPHEN SHAPIRO and DAN PORAT, 
Partners, dba THE FAMILY TREE, 

Plaintiffs, 

vs. 

DANIEL V. TEXERA, Councilman, 
City of Santa Clara, 

) 
) 
) 
) NO. 437096 
) 
) 
) ORDER GRANTING 
) PRELIMINARY INJUNCTION 
) 
) 

Defendant. ) 
\ ---------------------------------" 

18 The above matter carne on refularly for hearing on 

19 October 3D, 1979, pursuant to Plaintiffs' Motion for a Preliminary 
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Injunction: Frederic M. Hanelt appeared as attorney for plain­

tiffs and defendant appeared.~ ~. 

On proof being made to the satisfaction of the Court, and 

good cause appearing therefor: 

IT IS HEREBY ORDERED that during the pendency of this 

action, or until the final determination thereof, or until the 

Court shall otherh1ise order, the Defendant DANIEL V. TEXERA shall 

be, nnd here is enjoined and restrained from participating in 

:mv r.wnner, except as a private citizen, in the deliberations and 



vote of the Santa Clara City Council on plaintiffs' application 

2 [or a condominium conversion, on plaintiffs' appeal from the 

3 Planning Commission's denial of their variance application and on 

4 proposed City Ordinances Nos. 1390 and 1391 concerning condominium 

5 conversions. 
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c f 301919 
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\\ DATED: 

I P8'ER ANa.tO· 

JUbGE OF THE SUPERIOR COURT 
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14 APPROVED AS TO FORM. 
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BA R IZY-~1 cCAR 'ftfl.'---

17 Deputy City Attorney 
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] I I Thomas W. Condit 

! 
Frederic M. Hanelt 

'2 CONDIT & HANELT 
I 716 Tenth Street, Suite 302 

:3 I' Sacramento, California 95814 
I Telephone: (916) 448-1498 

·1 i A ttorneys for Plaintiffs 
!) I 

-, 

(ENDORSED) 

F ~LEDi" 
OCT 2 2 1979. " 

J~HN J(AZUBOWSKI, Cler~ 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

10 

11 STEPHEN SHAPIRO and DAN PORAT, 
Partners, dba THE F AMIL Y TREE, 

12 

13 

14 
vs. 

Plain tiffs, 
N6437G96 

DANIEL V. TEXERA, Councilman, 
If) City of Santa Clara, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COMPLAINT FOR 
INJU NC'flVE RELIEF 

1G 

17 

1M 

In 

20 

21 

Defendant. 

--------------------------------) 

Plaintiffs allege: 

FIRST CAUSE OF ACTION 
(For Injunctive Relief Pursuant 

to Government Codt § 91003) 

I 

22 At all times herein mentioned, STEPHEN SHAPIRO and DAN PORAT were, 

2:J and now are, partners doing business under the firm name of The Family Tree and have 

24 filed the statement and have publishcd the notice requircd by Sections 17900, et seq., 

2!) I of the Business and Professions Code. 
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II 

The above-mentioned partnership has its principal place of business and 

residence in the City of Santa Clara, Santa Clara County, CaliCornia. 

III 

DeCendant is a City Councilman Cor the City of Santa Clara, Santa Clara 

County, California, and resides in the City of Santa Clara. 

IV 

Plaintiffs are owners oC an apartment complex located at 1000 Kiely 

Boulevard, Santa Clara 95051, within the City of Santa Clara. Plaintiffs have entered 

a contract for sale of this property contingent upon approval by the City of Santa 

Clara of a plan to convert the apartments into condominiums. 

v 

1:-3 The City oC Santa Clara had placed a moratorium on condominium 

l·t conversions which was ultimately liCted by the Council on September 4, 1979. In 

If) practical effect, however, the moratorium will be operative at least until October 30, 

](; 1979. On February 11, 1979, plaintifCs filed an application Cor a condominium conversion 

17 which included an application for a variance that would permit such a conversion on 

18 their property. The variance application was denied by the Santa Clara City Planning 

I!) Commission on September 28, 1979. Plaintiffs timely appealed this decision to the 

'->() Santa Clara City Council. The City Council will hear this matter on October 30, 1979. 

21 VI 
")') -- Also on October 30, 1979, the Santa Clara City Council is scheduled to 

2:1 consider and vote on Ordinance 1390 and a related fire saCety Ordinance 1391 which, iC 

fl4 
'<:;'1 passed, would create new standards for condominium conversions. Plaintiffs are 

2;; informed and believe and thereon allege that the passage of these ordinances will in all 

2~ I probability enable plaintiffs to obtain approval from the City Council of Santa Clara 

21 I for the modification of their apartment units into condominiums. 

28
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1 VO 

'2 ' As ot October 9, 1979, the date of the first reading of the ordinances, 

3 defendant, in his capacity as City Councilman of the City of ~anta Clara, had failed to 

.1 disqualify himself from participation in the Council deliberations and votes on the 

;) ordinances, plaintiffs' variance denial appeal and plaintiffs' condominium conversion 

G application. 

7 VllI 

R Defendant is disqualified from participation in the above governmental 

!} decisions, pursuant to the provisions of Section 81100 and 87103 of the Government 

10 Code of the State of California, in that he has investments greater than $1,000 (One 

II Thousand Dollars) in at least four townhouse complexes within the City of Santa Clara 

12 and in Texera Construction Co., Inc., a company which builds townhouses and 

]3 condominiums within the city limits or/and in the immediate vicinity of Santa Clara, 

14 and it is reasonably foreseeable that the decisions on plaintiffs' variance denial appeal 

1;) and plaintiffs' application for a condominium conversion permit and the condominium 

lG conversion related ordinances will each have a material financial effect upon 

17 defendant distinguishable from its effect on the public generally because the economic 

1 R competition provided by condominium conversions will reduce the public demand for 

I!) the purchase and construction of new townhouse and condom inium units. 

20 IX 

21 Although plaintiffs notified the Office of the City Attorney for the City of 

22 Santa Clara of the above grounds for disqualification of Councilman Texera on or 

about October 9, 1979, neither the City Attorney nor the defendant have taken any 23

1 24
1

. action to disqualify defendant from participating in discussions on or voting on these 

')" 
_;J matters. Plaintiffs have exhausted all administrative remedies available capable of 

26 affording them relief. 

27 II 
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2 Defendant's participation in these decisions is not legally required in order 

:J for the decisions to be made. 

!) This court is empowered, pursuant to the provisions of Section 91003 of the 

() Government Code or the State of California, to restrain defendant's violation of 

7 Sections 87100 and 87103. 

XU 

Plaintiffs have no adequate remedy at law or otherwise tor the harm and 

10 damage presented by defendant's past and prospective violations. Plaintiffs will not, in 

11 all probability, be able to proceed with their plans to convert their apartment complex 

]2 into condominiums if the City Planning Commission's denial of their variance request 

l:l is not reversed and if the proposed condom inium conversion ordinances are not passed. 

Hi 

17 

IX 

1 !) 

2() 

21 

22 

WHEREPORE, plaintiffs pray for relief as is hereinafter set forth. 

SECOND CAUSE OP ACTION 
(Pursuant to CCP S 526) 

As a separate ground for relief, plaintiffs allege: 

I 

Reallege and incorporate herein by reference Paragraphs I through XII of 

the First Casue of Action as though set forth at length herein. 

II 

Unless defendant is enjoined from participating in the Council deliberations 

2:-l and votes on plaintiffs' variance denial appeal, Plaintiffs' application for condominium 

2 4 
'i conversion and the related ordinances, plaintiffs will suffer irreparable harm. 

2;) II 

26 II 

27 II 
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PRAYER 

WHEREFORE, plaintifCs pray judgment against the defendant as follows: 

1. For a preliminary injunction and permanent injunction, each enjoining 

4 the defendant from participating in any manner, except as a private citizen, in the 

[) deliberations or vote of the Santa Clara City Council on plaintiffs' application for a 

G condominium conversion permit. 

-, 2. For a preliminary injunction and permanent injunction, each enjoining 

8 the defendant from participating in any manner, except as a private citizen, in the 

!) deliberations or vote of the Santa Clara City Council on plaintiffs' appeal of the 

10 variance denial. 

11 3. For a temporary restraining order, preliminary injunction and a 

12 permanent injunction, each enjoining the defendant from participating in any manner, 

1 :l except as a private citizen, in the deliberations or vote of the Santa Clara City 

14 Council on the proposed ordinances rela ting to condom inium conversions. 

1 r) 4. For reasonable attorneys' fees; 

If) 5. For costs of suit herein incurred; and 

17 6. For such other and further relief as the court may deem proper. 

18 DATED: October!i!J2::..., 1979 

1n CONDIT &: HANELT 

20 

21 
FHEDERIC M. BANELT 

22 

23 
A ttorney for Plaintiffs 
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VERIFICATION (Standard) CCP 446, 2015.5 

1 I dedare thaI: 

I am tkO( .. one .. of .... the ... .pl.aintif£.s ................................ in Ihe above entilled adion; I have read Ihe for 

C()~~J?.~.A~~~ .... ~(?~ ..... ~.~~.~~~.~.~y~ ... ~~~.~~.y. ............................................................................................................. . 
o'1d know the contents thereof; the lame is trve of my own knowledge. except 01 to those moffers which ore therein 

upon my information or belief. and os to those mottllo I belicve it to be trve. 

6 

7 I declare under penally of perjury that the foregoing is true and correct and that this verification was exocute 

8 ........... ()~.P~ ...... I.9. ............... 1..1 .. 7.. ... 7. ...... at ........... ?.~ ..... J.2.~ ....................................................... Colifo 
<0" I U I>'U'CEJ 

9 

10 

11 

STEPHEN SHAPIRO II .... ....... 'ii;i;~ 0H·'·I· .. ,i:ii"·,,·;.:MU .... ······· .. ··· ................... .. 

12 
II 

I
i PROOF OF SERVICE BY MAIL - CCP 1013a, 2015.5 

13 

14 

15 

I declare that: 

I
' I am {a resident of / employed in} the county of ....................................................................................................................... , Colilorn: 

lCOLJNN WHt.J-(( MAlurtG oc.CUHHEOI 

I am over the age of eighteen years and '101 0 party to the within caU$e; my (busineul residence) address is: .................. .. 

16 

17 I On ..................................................................................... I served the within .................................................................................................. . 
IOAtu 

18 

19 

20 

21 
II 

2211 
23 :1 

II 
24 II 

11 

25 II q 
II 

26
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I· 

il 
II 
II 

II 
Ii .1 
II 

...................... , ...... , ... , ............................. , ......... , ..................................... on the ...................................................................................................... . 

in soid couse. by plocing a true copy thereof enclosed in 0 scaled envelope with postage thereon fully prepaid, in thl 

United Stotel moil ot ........................................................ '., ........................................................................................ addressed as follow! 

I declare under penalty of periury that the foregoing is true and correcl, and that this dedo(otion WOI executed Or 

....... ~ ............................................................ ~ .... 01 ....................................................................................................... Colifornia 
<uA fO I;-L.ACEI 

". ., """<>-' 

\t't,.. uH t'Hd''il NAMU 



1 Thomas W. Condit 

1

.1 Frederic M. Hanelt 
2 CONDIT &. HANELT 

716 Tenth Street, Suite 302 
3 Sacramento, California 95814 

Telephone: (916) 448-1498 
4 

Attorneys for Plaintiffs 

(), 

I 

(ENDORSED) 

F ILED' 
OCT 2 ~ 19"79_ " 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

10 

11 STEPHEN SHAPIRO and DAN PORAT, 
Partners, dba THE FAMILY TREE, 

12 

] ~) 
Plaintiffs, 

vs. 
14 

DANIEL V. TEXERA, Councilman, 
1 C) City of Santa Clara, 

Defendant. 

) 
) 
) 
) 
) 
) 

~ 
) 
) 
) Hi 

17 -------------------------------) 

,/ 

NO. 

437096 

EX PARTE MOTION 
FOR ORDER 

SHORTENING TIME 

AND ORDER 

lR STEPHEN SHAPIRO and DAN PORAT, plaintiffs in the above-entitled 

1!) action move the court for an order shortening the time for service of a notice of 

20 motion for a preliminary injunction in this action, so that said notice may be served 

'->] not later than d b f th t" t f h " th f ___ ays e ore e Ime se or earmg ereo. 

22 This motion is made pursuant to CCP 1005, and on the ground that service 

2:~ of process has not been made on defendant earlier because he has been out of the 

24 <;9urt's jurisdiction and the vote on the question at issue in this litigation will be on 

2;") October 30, 1979. 

2G II 

27 II 

2H II 
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1 This motion is based on the declaration of Frederic M. Hanelt and on all the 

,2 'pleadings, records, and papers on file in this action. 

:~ 

7 

10 

11 

DATED: October .:( 0 , 1979 

CONDIT &. HANELT 

A ttorney for Plaintiffs 

DECLARATION IN SUPPORT OF ORDER SHORTENING TIME 

I, FREDERIC M. HANELT, do declare: 

That in spite of diligent efforts to contact defendant, our efforts to do so 

12 have been frustrated by his absence from the State of California, thereby reducing the 

13 tif(le in which we could bring this litigation. That a City Council vote is scheduled on 

14 proposed Ci ty Ordinance Nos. 1390 and 1391 which are, in large part, the subject matter 

1 [) of this Ie wsui t. 

1G That unless this matter is heard and preliminary relief granted before that 

17 date, the issue at bar could be rendered largely moot to the prejudice of plaintiffs. 

18 

ID 

20 

21 

22 

2G 

27 

Executed this :::LO day of October, 1979, at Sacramento, California. 

1 declare under penalty of perjury the t the above is true and correct. 

JUDGE OF THE SUPERIOR COURT 

2. 



] Tilomas W. Condit 
Frederic M. Hanelt 

2 CONDIT &. HANELT 
716 Tenth Street, Suite 302 

:~ Sacramento, California 95814 
Telephone: (916) 448-1498 

4 
Attorneys for Plaintiffs ,... 

;j 

G 

-, 

~' (ENDORSED} 

F ILED' 
OCT 22 1979, . 

~.9HN ICAZUSOWSKI, ~Ier~ 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

11 STEPHEN SHAPIRO and DAN PORAT, 
Partners, dba THE FAMILY TREE, 

12 

13 

1·1 
vs. 

Plaintiffs, 

DANIEL V. TEXERA, Councilman, 
1~) City of Santa Clara, 

1(; Defendant. 

) 
) 
) NO. 

437096 

) NOTICE OF HOTION 
) FOR A 
~ PRELIMINARY INJUNCTION 

) 
) 
) 
) 

DATE: 

PLACE: 

17 -------------------------------) 
TIHE: 

18 TO: DANIEL V. TEXERA, Councilman, City o~ Santa Clara: 9~ 

NOTICE IS HEREBY GIVEN that on OctoberSO ,1979, atC) .(jS'c:m., lD 

20 or as soon thereafter as the matter can be heard, in Department ([>::5' of the above-

21 entitled court at 191 North First Street, San Jose, plaintiffs STEPHEN SHAPIRO and 

22 DAN PORAT will and do hereby move the court for a preliminary injunction 

2:~ restraining the defendant from participating in any manner, except as a private 

2,1 citizen, in the deliberations and vote of the Santa Clara City Council on plaintiffs' 

2:> application for a condom inium conversion, on plaintiffs' appeal from the Planning 

2G Commission's denial of their variance application and on the proposed City Ordinances 

27 Nos. 1390 and 1391 concerning condominium conversions. 

2x II 



. , 

II' 
1 Said motion is made upon the grounds that defendant has a conflict of 

:2 I interest, as defined in California Government Code §§ 87100 and 87103 and decisional 

:j luw, and that plaintiffs will suffer irreparable harm is preliminary injunction relief is 

.J not granted. 

;) Said motion is made and based on this notice, the pleadings, records and 

G files in this action, the attached memorandum of points and authorities, attached 

7 declarations and such oral and documentary evidence that may be presented at the 

X hearing upon this motion, and the attached affidavit. 

!) DATED: October.l:4,1979 

10 CONDIT « HANELT 

11 

12 

1 :l 
EDERlC M. HANELT 

14 
A ttorney for Plaintiffs 

1 :) 
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1 Thomas W. Condit 
. Frederic M. Hanelt 

<l ~ CONDIT « HANELT 
716 Tenth Street, Suite 302 

J I Sacramento, California 95814 
Telephone: (916) 448-1498 

·t l 

;) I A ttorneys Cor Plaintiffs 

-, 

1,--. {ENDORSED) 

F 'L~D·· OCT 2 k 191~1 ' 

JOHN KAZUBOWSKI, ~Iea\ 
... --~ - - ~- -

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

101 ' 

11 STEPHEN SHAPIRO and DAN PORAT, 
Partners, dba THE FAMILY TREE, 

12 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 
437096 Plaintiffs, 

vs. 

DANIEL V. TEXERA, Councilman, 
1;) City oC San ta Clara, 

POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION FOR THE 

ISSUANCE OF A PRELIMINARY 
INJUNCTION AND A PERMANENT 

INJUNCTION 
Hi 

1/1 
i 

IX 

2G 

DeCendant. 

-------------------------------} 
I. 

INTRODUCTION 

Plaintiffs, STEPHEN SHAPIRO and DAN PORAT bring this action 

to enjoin deCcndant, Santa Clara City Councilman DANIEL V. TEXERA, Crom partici-

pating in any murmer, except as a private citizen, in the deliberations and vote of the 

Santa Clara City Council on plaintiffs' application for a condominium conversion 

permit in regard to apartment units which plaintiffs presently own and on proposed 

ordinances which permit condominium conversions upon certain conditions. 

Plaintiffs applied for a variance Crom the Planning Commission 

')-' -, i which sought to modify the existing ordinance's parking requirement application as 
I 

2Xi,' related to their site consisting of 120 units which would be modified. Their application 
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24 
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related to their site consisting of 120 units which would be modified. Their applicatiol 

was denied by the Planning Commission and plaintiffs appealed the Commission rulin€ 

to the City Council. This appeal is calandered to be heard by the Council on October 

30, 1979, the same date as the Council is scheduled to consider two proposed 

ordinances which would facilitate condominium conversions. 

Exhibit 

B. Public Records Show Conclusively that TEXERA Owns an Interest 

in Three Townhouse Complexes, and a Direct Interest In a 

Construction Firm Which Plans and Develops Townhouse 

Complexes, and TEXERA Has Publicly Admitted that He 

Considcrs Condominium Conversions to be Against His Business 

Interests. 

Public records (TEXERA's Statement of Economic Interest, 

---::.:..-_) show that TEXERA has an equity interest in the following townhouse A 

complexes in Santa Clara: 

1. 1000-1050 Madison Street, Santa Clara 

2. 1800 Civic Center Drive, Santa Clara 

3. 1701-1715 Civic Center Drive, Santa Clara 

The value of his in terest in each of these properties exceeds 

$lO,OOO. 

The same records show TEXERA owns an interest exceeding 

$10,000 in the TEXERA CONSTRUCTION CO., INC. 

TEXERA stated during a public meeting that he opposed 

condominium conversions generally because they would hurt his townhouse 

development and sales business. 

C. Defendant Has Already Participated In Council Proceedings Where 

He Had A Conflict of Interest. 

TEXERA participated in several proceedings in the spring and 

summer of this year when the moratorium and issues involving the condominium 

2. 



I 
1 conversion ordinances were being considered by the City Council, inclUding the 

meeting of May 1, 1979. (Exhibit to be submitted.) 

II 

-1 TEXERA'S ACTIVITIES REGARDING CONDOMINIUM CONVERSION 
DECISIONS BY THE SANTA CLARA CITY COUNCIL CONSTITUTE 

:) VIOLATIONS OF CONFLICT OF INTEREST LAWS §87100, U CAL.ADM. 
SSI8700-18700-18703, AND SANTA CLARA RESOLUTION NO. 3710. 

() A. Nature Of The Conflict Of Interest Laws. 

-, 

10 

11 

S87100 provides in full: 

No public official at any level of state or local 
government shall make, participate in making, or in any 
way attempt to use his official position to influence a 
governmental decision in which he knows or has reason 
to know he has a financial interest. 

Moreover, S§87300-87312 require the City to adopt a Conflict of 

Interest Code applicable to its Council. Santa Clara Resolution No. 3710 (Exhibit .JL) 
12 

1() 

17 

lR 

1!) 

20 

21 

22 

2G 
. ) ... -, 

provides in part: 

SECTION 2: Application of Code. 
This Conflict of Interest Code shall be applicable to 
members of the City Council, whether acting as a 
Council member or as governing board member or 
comm issioner of any City agency, expressly including 
without limitation the Redevelopment Agency of the 
City of Santa Clara Sports and Open Space Authority. 

SECTION 3: Circumstances Requiring Disqualification. 
Any member of the City Council, whether acting as a 
Council member or as governing board member or 
commissioner of any City agency, must disqualify 
himself or herself from making or participating in the 
making of any decisions which will foresee ably have a 
material financial effect, distinguishable from its 
effect on the public generally, on any economic 
interest, as defined in Government Code Section 87103. 
No member shall be prevented from making or 
participating in the making of any decision to the 
extent his or her participation is legally required for the 
decision to be made. 

SECTION 5: Definitions. 
Except as otherwise indicated, the definitions contained 
in the Political Reform Act of 1974 (Government Code 
81000) and Regulations adopted pursuant thereto are 
incorporated into this Conflict of Interest Code • 

Government Code Section 87103 defines "financial interest" as follows: 

An official has a financial interest in a decision within 

3. 
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the meaning of 87100 if it is reasonable foreseeable that 
the decision will have a material financial effect, 
distinguishable from its effect on the public generally, 
on: 

(b) Any real property in which the public official 
has a direct or, indirect interest worth more than one 
thousand dollars [1,000] ; 

For purposes of this section, indirect investment or 
interest means any investment or interest owned by the 
spouse or dependent child of a public official, 

The public policy embodied in conflict of interest statutes was 

forcefully stated by Chief Justice Earl Warren writing for the U.S. Supreme Court in 

United States v. Mississippi Valley Generating Co., 364 U.S. 520, 549 (1961), as follows: 

The moral principle upon which (the United States 
conflict of interest) statute is based has its foundation 
in the Biblical admonition that no man may serve two 
masters, Matt. 6:24, a maxim which is especially 
pertinent if one of the masters happens to be economic 
self interest. 

The statute establishes an objective standard of 
conduct, and that whenever a overnment a ent fails to 
act in accordance With that standard, he is guilty 0 

violating the statute, regardless of whether there is 
positive corruption. The statute is thus directed not 
only at dishonor, but also at conduct that tempts 
dishonor. 

This broad proscription embodies a recognition of the 
fact that an impairment of impartial judgment ~ 
occur in even the most weU-meanin men when their 

2:l I 
2,1 I 

ersonal economic interests are a ected by the 
business they transact on behal of the government. To 
this extent, therefore, the statute is more concerned 
with what might have happened in a given situtation 
than with what actually happened. It attempts to 
prevent honest government agents from succumbing to 
temptation by making it illegal for them to enter into 
relationships which are fraught with temptation. 
(Emphasis added.) 

'F ;See also Stigall v. City of Taft, 58 Cal. 2d 565, 570, 25 Cal. Rptr. 4ll (1962). (Applying 
-.) I 

ithe same policy to a California conflict of interest law.) 
'JG I 
:_ I B. TEXERA Attempted To Use His Official Position To -, 

Influence Governmental Decisions And Threatens To 

4. 
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1 Participate In Making Such Decisions, Within The Ambit Of Government Code 87100. 

'~ I . . . Although TEXERA has not. yet voted on the Condoninium 

v . ConversIon ordmances m questIon, he has made publIc statements showmg partiality 

4 
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~) 

10 

11 

12 

1 :3 

14 

17 

IX 

1 ~) 

20 

21 

22 

2:~ 

24 

2~ a 

26 

'r' _I 

1X 

and he has shown no indication that he will disqualify himself even though the issue has 

been raised in writing to the city attorney. He has attempted to use his official 

position to influence "governmental decision(s)" as that term is used in 87100. 2 Cal. 

Admin. Code 18700 promulgated by the Fair Political Practices Commission pursuant 

to the Political Reform Act provides in pertinent part: 

II 

II 

II 

(b) A public official "makes a governmental 
decision, " ... when he or she, acting within the 
authority of his or her office: 

(] ) Votes on a matter; 

(3) Obligates or commits his or her agency to any 
course of action; 

(c) A public official or· designated employee 
"participates in the making of a governmental decision" 
when, acting within the authority of his or her position, 
he or she: 

(2) Advises or makes recommendations to the 
decision-maker, either directly or without significant 
intervening SUbstantive review, by: 

(b) Preparing or presenting any report, analysis or 
opinion, orally or in writing, which requires the exercise 
of judgment of the part of the official or designated 
employee and the purpose of which is to influence the 
decision. 

(e) "In any way attempting to use his or her official 
position to influence a governmental decesion" shall 
include furthering or attempting to affect in any 
manner any decision: 

(I) Within or before his or her agency; 
or 

(2) Before any agency which is appointed by or 
subject to the budgetary control of his or her agency. 

5. 



1 TEXERA'S acts regarding Condominium Conversions in Santa Clara are prohibited by 

2 1'87100 as defined by 2 Cal. Admin. Code 18700. 

:~ . TEXERA has participated in preliminary discussions by the City Council in opposition 

4 to lifting the Condominium Conversion Moratorium and approval of further 

;) i conversions. On October 30, 1979, the City Council will vote on Plaintiff's application 

(i for a zoning variance, and upon two ordinances which would clear the way for further 

7 Condominium Conversions in Santa Clara. There is no indication TEXERA intends to 

X reform this conduct and abstain from discussion and voting on these topics in 

!l accordance with Government Code Section 87100. 

10 Thus, plaintiffs have shown conclusively that TEXERA has shown 

J 1 I a willingness to participate in making, and has attempted to influence decisions by the 

121 Santa Clara City Council regarding Condominium Conversions. Moreover, as 

1 ~~ I demonstrated in the following section, TEXERA has a material financial interest in 

14 these decisions which is distinguishable from the effect of these decisions on the public 

] :) generally. 

Hi 

17 

lR 

20 

C. TEXERA Has A Material Financial Interest, Distinguishable 

From The Interest Of The Public Generally, In The Decision 

Whether Or Not Santa Clara Permits Further Condominium 

Conversion And Development. 

Cal. Admin. Code 18702 provides that a governmental 

21 ; decision will have a material effect on a financial interest within the meaning of 87100 

22 - and 87103 if the effect of the decision will be to increase or decrease the income-

2:l producing potential of the real property owned by the official by $100 or 5% per month, 

2·1 whichever is less; or the effect of the decision will be to increase or decrease the fair 

2;) market value of the real property by $1,000 or more, or by one-half of 1%, whichever is 

2G greater. 

27 Clearly, approval of further Condominium Conversions will 

2H I place more such units on the market, reducing demand for, and thereby the value of, 

1 6. 



· I 

1 I compllruble condominium and townhouse units in the Santa Clara housing market, such 
I ' 

:2 i I1S those owned by defendant. Plaintiffs have shown by declaration that TEXERA'~ 
:, I remarks in a Council discussion that he opposed further condoninium conversion as 

4 I detrimental to his own housing properties' interests, acknowledges his views as to the 

impact thereupon of the proposed ordinances. 

Finally, this material financial effect of a resumption of ~I 'I condominium conversion decisions on TEXERA'S interest is distinguishable from the 

effect these decisions have on the public generally. 2 Cal. Admin. Code Section 18703 

U provides in pertinent part: 

10 

11 

12 

13 

H 

Hi I 

A material financial effect of a governmental decision 
on an official's interests, as described in Government 
Code Sections 87103(a) through (d), is distinguishable 
from its effect on the public generally unless the 
decision will affect the official's interest in 
substantially the same manner as it will affect all 
members of the public or a significant segment of the 
public. Except as provided herein, an industry, trade, or 
profession does not constitute a significant segment of 
the general public. 

TEXERA is engaged in the business of townhouse and condoninium 

17 development. As a result of this activity, his interest in hOUSing costs in Santa Clara 

differs substantially from that of members of the general public, considering their 
lR 
1!) respective postures of developer and consumer. Due to the magnitude of TEXERA'S 

20 

211 

real estate holdings, the impact of city council decisions on TEXERA'S interests would 

be substantially different from that upon individual owners of single condominiums. 

22 The only group from which TEXERA'S interests are!!.£! distinguishable would be other 

members of the townhouse and condominium development industry in the Santa Clara 
23 

2J area. 

2;) !II 

2G ill 

27 \11 
~x \11 

I 
7. 
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III 

PLAINTIFFS ARE ENTITLED TO INJUNCTIVE RELIEF PURSUANT 
TO GOVERNM ENT CODE, SECTION 91003(b) 

Any person residing in the jurisdiction may sue for 
injunctive relief to enjoin violations or to compel 
compliance with the provisions of this title. The 
court may in its discretion require any plaintiff 
other than the commission to file a complaint with 
the commission prior to seeking injunctive relief. 
The court may award to a plaintiff or defendant 
who prevails his costs of litigation, including 
reasonable attorney's fees. 

Government Code Section 82047 includes partnerships within its 

definition of "person" for purposes of the Political Reform Act of 1974. Therefore the 

Act clearly gives standing to partnerships located in Santa Clara to enjoin violations. 

B. Upon Plaintiff's Showing that Defendant has Violated 

Government Code Sections 87100 and 87103 the Court may 

Exercise its Egui table Jurisdiction. 

Government Code, Section 91003 provides in part: 

Upon a preliminary showing in an action brought by a 
person residing in the jurisdiction that a violation of 
Article 1 (commencing with Section 87100) of Chapter 7 
of this title or of a disqualification provision of a 
Conflict of Interest Code has occurred, the court may 
restrain the execution of any official action in rela tion 
to which such a violation occurred, pending final 
adjudica tion. 

Injunctive relief was granted pursuant to this section in Witt V. 

Morrow, (19'l7) 70 Cal App. 3d 817, 822. In that case, a city councilman was held to 
2i1 

have a conflict of interest when he participated in decisions concerning redevelopment 
I)· 

-;) I projects in the vicinity of real estate owned by a company that employed him and he 
2GI 

')" _I 
was compelled to comply with Section 87100. Plaintiffs have established that 

2X II 

8. 
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HI 
HI 

1G 

17 

I 

I 

defcndant is and has becn clearly in conflict of interest in participating in any City 

Council decision on plaintiffs' variance application or decisions relating to the 

ordinanccs in question and since plaintiffs have no other remedies, the present case is 

a situation in which cquitable relief is appropriate. 

harm 

IV 

AS AN ALTERNATIVE GROUND FOR RELIEF, PLAINTIFFS 
ARE ENTITLED TO AN INJUNCTION PURSUANT 
TO CODE OF CIVIL PROCEDURE, SECTION 526, 

A. Injunctive Relief May Dc Granted When There is Not an 

Adequate Remedy at Law or When Irreparable Harm Will 

Result in the Absence of the Granting of Equitable Relief. 

Code of Civil Procedure Section 526 provides in part: 

An injunction may be granted in the following cases: 
that the commission or continuance of some act during 
the Ii tigation would produce waste, or great or 
irreparable injury, to a party to the action ••• 

4. When pecuniary compensation would not afCord 
adequate relief ••• 

A danger is imminent that plaintiffs will suffer the generalized 

that is incurred by all businesses and residents when a councilman violates the 

lR Political Reform Act. Also, plaintiffs will suffer financial harm if they are unable to 

l!) modify their apartments. Counsel for plaintiffs have been unable to find a legal 

2() • ff . - remedy other than an injunction that would adequately compensate plamti s for theIr 

21 losses. 

I 
2.11 

B. Injunctions May Issue Enjoining Public Officials From Acting 

Illegally. 

Although the Code of Civil Procedure, Section 526, Subdivision 2 

')~ -;) prohibits the granting of an injunction to "prevent the exercise of a public or private 

2G office, in a lawful manner, by the person in possession," an injunction may be granted 

27 to prevent the exercise of an offiee contrary to law or in excess of authority. 

2°, ( ) ,") Financial lndemity Company V. Superior Court 1955, 45 C 2d 395; Pierce Insurance 

9. 



l j 

'-.../ 

1 Company V. Maloney (1932), 124 CA 501; Pughe V. Lyle (1935) 10 F. Supp. 245; 

2 'Associated Cal. Loggers V. Kinder (1978), 79 CA 3d 34. As plaintiffs have established 

~~ that defendant has violated Government Code Sections 87100 and 87103, an injunction 

4 may be granted. 

~ V 

6 CONCLumON 

7 For all the above said reasons, Plaintiff is entitled to the preliminary 

X injunctive relief sought herein. 

Hi 

lX 

If) 

20 

21 

22 

DATED: October 22, 1979 

10. 

Respectively submitted, 

CONDIT \\ HANBLT 

4~/M,·wr· 
FREDERIC M. HANELT 
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~:atam,ant :~:::.O~iC Interests (\'/t\\~~I~'~9~9 :1 .... 
Lt i '" . \ H(I( '"" 

(Government Code Sections 87200 et seq.) \ S:,~:~l: (~~;<~ ,~v 
I : 

This form is for officoholdors filing annual . " \.T 

~t<lt(.;monts. newly elected state office holders '-":. __ 
ossuminu o'Wce In December or J; . .muory, and ..!..~-
officinl5 who havo left offico. 

Sec "Instruction Manual for Statement of Economic Interest-Form 721." / 
PICl.l5C typ:::: or print in inlc. 

1. rJJmo: __ T_),_\t_l_I_E_L_V_._1_'E_X_I;_]{_A _______________________ _ 

" \j I 1510 Fremont Street, Snnta Clnra, California 95050 .c.. I { UfO:;::;: ____________ .-...:... ______ --::...-. _____________ _ 

3. 0 ffico he Id: ___ C_I __ I::....·Y~C ...... 'O ...... U.;...:i' __ : C __ , l:;.;.I;;.;;;..M...;A..;.;N __ T .J,..' _S;;.,.E'.!=..:.A.·.:;;;..r......;N;..:..O;;...;.... --:;:.,5 _____________ _ 

(c. g., county supervisor, city council member, etc.) 

Stuto of 
J California 

1 County of ______ _ [X ] City of _.::.:.S..:...:<t..:...:n~t_4ota~C .. l.:4a.A.t..wa __ _ 

4. Check tho nppropriate box: 

[ ] Thi~ is my assuming office statement. (File between January 1 and March 1.) 

[ x 1 This i5 my annual statement. (State officers. including judges, file between January 1 and 
M<Jrch 1; city and county officials file botween January 1 and April 1.) 

1 I left the above-named oHice as of ____________________ _ 

(File within 30 days of leaving office.) (Date) 

5. Period covered by the Ststement: 

~~~l ___ 1 ______________ 1_9_7~8~_ to December 31 1978 
Mo. Day Yoar Mo. Day Year 

VERIFICATION 

I d~clQrQ under pen.1lty of perjury that I havo used all reasonable diligence in preparing this statement 
Jnd to the best of my knowledge it is truo and complata. 

/ ,. /. .,. . 
, / (/ / '/ (/ 79 executed on / " / . !' • 19 at · __ -...:S;;..:a::::.;n=t.;;;;a~C;.;;l:;..:;a;:..:r;;..:a~ ___ , California. 

/' 
( ( 

, (Signature) 

f,j O~;: 10 ciLe::r, rc:;aL'lwj ~t3tGm'I\!,,: El(cept for Ilatomona of City mlloagerlllnd chiol Ildministrativo olflc.rs, which should txt rtt31ned 
by y,~u. make ,cnd r()~210 caoios ct all stat'!mont5 filed with you and forw:nd the orig.nals within live days of Ih!! nUng doadline lor It filed Iste. 
Volf'lin !iv:) d::lY:; of r~coiptl t:>: Tho F<lir Political PracticmJ Commission, Conflicts of IntcPJ~t Divis;o1'\. P.O. Box S01, Sacramento, California 

R IN R~AATION REOUIRED TO BE PROVIDED TO YOU PURSUANT TO THE INFORMATION 
PI1/\CTICES ;\CT OF 1977, PLEASE SEE INSTRUCTION MANUAL FOR STATEMENTS OF ECONOMIC 
INTERESTS-FORM 721. APPENDIX II. 

Exhibit A 



THE FOLLO'JVING SUMMARY MUST BE COMPLETED BY ALL FILERS 

S(liEDUI:-E A-Investments over 51.0UO 

Q S~hedulc 'cornpkted and atta-:hed 

SCHEDULE U-Interrsfs in Real Property over 51,000 

Q Sdr:dule compkted and attached 

o No reportable interests 

o No reportable interests 

SCHEDULE C-lnvc'ilmenl1 and (nterests In Rcal Property Held by Business Enthies or Trust 

o S(:heuule completed and att;lched 

SCHEDULE D-lncQme (Other Than Gifts) 

f2J Schedule completed and atcached 

SCHEDULE [-Gifts 

o Schedule completed and attached 

SCHEDULE EE-Honoraria 

o Schedule completed and attached 

o No reportable interests 

o No reportable interests 

o No reportable interests 

E;;] No reportable interests 

SCHEDULE F -Incorne or Business Entity Whleh Provides Legal or Brokerage Services 

o Schedule completed and attached ELl No reportable interests 

SCEEOlJLE G-Incomc of Cuslness Entity Which Does Not Provide Leeal or Brokerage Services 

o Schedule completed and attached o No reportable interests 

NOTE: Filer, who!)l) reportable interosts on [my partIcular schedulo hal/If not chenllod since 1I pruviously filed annual .tlltement mil'( 
C'Jmplcre th::; ::iJwment bV anJchtng tho ap;>rcprintc schedulojsj from the previoua annUll1 statement anc. checking "Schedult.. completed 
ilnd Bttac/H'Q" ~bove. 



SCHEDULE 721-A 

Investments 
. 

(Government Cede Sections 82034 & 87206) 

In .. '~srr.v;nts owned by the filer, spouse and dependent children aggregating $1000 or more in 
businc'is ()ntitics in the filer'~ jurisdiction. 

I '~dt 1 , ~ r s it i n Tnt i ~ r £~ s t. 
;ff i t u;".; '01 ,,,ie', '.:i:'s: ~'.?'.:' C~';m mon° S't'oc'j(; ~; tn~;$ ili i:i 'In i., ,,',i ':.i i:':i"""""" -'" ,., 

o&to DISposed 

..................................................................................... - ....................... _ ... "' .... - ................. _ ....................................................................................... .. 
{flam" at C.~"';::."'1' 

.............................................................................................. - .................................................................................................. - ............................................ ... 
r;·I!ur. ot Inter.,U. ',\1" Common Stock, ".,tnllt:llip Intoful, otc,l 

O:lt. ACQ,lIr.d 

(Oa"eral O ... ,crlpt1o" 01 CUllness Actlrlty) Oat. OlSpo.lld 

(N~tu,. of Intc,.,u. e.rJ_, Comr;\oll ~tock, Put".,Sn1p Inter<Ht, .!c.) 

04t" A<:Qul,.<1 

(G'''~''I D"~crl:ctlo,, Of nU,ln." Ac.llvUy) Oat.OIlPoilld 

(N~m. of Compn"y) 

..................................................................................................................................................................................................................................................... 
It~.t UfO of IntM"'U, 0.0 .. Common StoCIC, f>lrtn.rlnlp ."t.ren, .tc,) 

Date ACQulr.4 

(Oonor.' Oe~c;'lption of Ollflnr.ss Activity) Oat. OlsPol.d 

IN.me 01 Company) 

INatur. at Int.rellt, t.,]., Cammon Stock, Partn."n!!) Interest, atc.) 

O,t. Acquired 

IN.IT''' of Com:nny) 

(N&t'-Jr. of Int. rUB, .,9., Common SIOCk, Parlnenhlo InINC5t. etc.1 

O~t" Acquired 

Chec.'c One 

(1 Valuo does not exceed $10,000 

~:l Valua f!xr.ecds S10.000 but Cott'l not 
exceed $100,000 

{l Valua exceeds S100,OOO 

Check On~ 

[1 ValU9 docs not exceed $10,000 

[1 Valua exceeds $10,000 but riocs not 
exceed $100,000 

{l Valua exceod1 SlOO,OOO 

Check One 

! I Voluo dollS not ex coed S10,ooo 

(1 Valuo lI)(ce~ds $10,000 but d001 not 
exceed S 100,000 

[I Value exceeds $100,000 

Check One 

[I Value does not exceed S10,Ooo 

{I V~luo exceeds $10,000 but does not 
exceed S100,OOO 

(1 Value exceeds $100,000 

Check Onll 

(I Valuo doe! not exceed StO.ooo 

[1 Valuo exceeds 510,000 but does not 
exceed S100,OOO 

[I Valuo exceeds $100,000 

Check One 

[1 Value does not exceed 510,000 

(1 Value exceeds $10,~)0 but does not 
exceed $100,000 

[I Value exceeds $100,000 

Check One 

[1 Value does not exceed S10,OOO 

[J .Value exceeds S10,OOO but does not 
exceed S100.000 

[) Valuo exceeds S 100,000 

AU;]ch additional information on appropriatDly labeled continuatinn <,h~-' 



SCHEDULE 721-B 

Intf::rcsts in Renl Property 

(Government Code Sections 82033 & 87206) 

lnv:rr;st!;. in real propnrty in the filer's jurisdiction in which the filer spouse and depondent children 
have an aqgrcgate interest of $1,000 or more. (Principal place of residence is not reportable.) 

• 

Check Ont! 
[ ) ValuQ does not exceed $10.000 

.. ' .~:,::, .-.1. ,'.(l) .. 12). :;~J: . .xT 1 x:: ... , ........... , ......................................... . 
l::tr"~t /\d~reu or Prec! .. Loc.lllon of rropeny) 

bi Value exceeds $10,000 but does not 
exceed S100,ooO 

{ ) Valuo exceeds S100,OOO 

. 

----.--------------------------..... ----------------------~--------------~--~~ .... ----------..... Check Ona 

\' 1'1 it 'I 

(!".Iror-t AI1<!raU rJr Precise LOCdtlon of PfOO4Jrty) 

............................. -................................................................................................... .. 

011. ACQuired 

0 .. 1. OISpOsel1 

O~te ACquired 

lN4tur. of Intv,o.I, 8.9., l!Qulty, Opth,,,, Oale Ol,posed 

19GB 

,. ........................................................................................................................................................................................... . 
(~trr:~1 AddreU ()f Preclsa l..oClltion of Pl'opo,ty) 

(Nalure "', Into,,,!. 8.g., EQUIty. Option) 

(1'14("<0'" Interesl. -.9 .• e:QUlty. OotlOI1) 

Oate Acqul, ect 

O.t. Olsposed 

0.1. Acquired 

0.'11. Ohpo~ed 

Oata AcquIred 

OJle Olsp<Hed 

{ 1 

k>l 

( I 

( I 

[ ) 

[ } 

{ 1 

( 1 

( 1 

[ 1 
( ) 

( I 

( 1 

[ 1 

[ I 

Value docs not exceed $10,000 

Value exceed3 510,000 but does not 
cxcacd S100,OOO 

Valuo exceeds $100,000 

Check One . 

Value does not exceed $10,000 

Value exceeds $10,000 but does not 
excaed S100,OOO 

Value exceeds $100,000 

ChICk OM 

Valu(; does not exceed $10,000 

Va/uo exceeds $10,000 but does not 
exceed S 100,000 

Value oxceeds S100.000 

Check OM 

Value docs not exceed S10,ooo 

Value exceeds $10,000 but does not 
exceed Sloo,OOO 

Value exceeds $100,000 

Check On, 

Value does not exceed StO,OOO 

Value ex coeds S 10,000 but does not 
exceed S100,OOO 

Value exceeds Sl00,OOO 

---------------------------------------------------.... ~ .... ------------~----~---------------Check One 

_ ... _ ~ ... ,,~ .... M .... ., .... ~ .. ~ ........ _ .................... ,., ...... " .... " .... .., .... '"' ... ~ '" "' ...................... _ ............. "' ................................................... .. 

(S!r""t ACOrus 01 Pn:C;UlJ Lootlon <:>1 Property) 

(NJ!ure vf Inter.~I. &.'1 .• EqUIty. Ootlonl 

D.lto ACClulr.<l 

D~t. Oltpo~.a 

( 1 Value does not exceed $10.000 

t 1 Value exceeds $10,000 but does not 
exceed S100,OOO 

( 1 Value exceeds S100.000 

Attacll additional informCJlion on appropriately labeled continuation '~f"'H>P'" 



SCHEDULE 721-C 
investrncnts and interests in Real Property held by 

Business Entities or Trusts 
(Governmont Code Sections 82033, 82034 & 87206) 

Rcpd-:-t.Jbfo ,invostments and interests in roal property held by business entities or trusts in which th~ 
filr;r. SpOUSG and dependant children have an aggregate interest of 10% or more. 

t I/\ME 0 F 8 US I NESS ENTl 1'Y .... _ ...... _:l:~:~~:!::: .. :.;?}}.:::~E:;:~-~.~_(.).l)._5~::~U:!~X.!._}_!::::_:.~._. __ . ___ . __ ._ ... _._ .. ... --.•... -.-.. --.. . 
!r·jVESTMENTS HELD BY BUSINESS ENTITY 

::', t j'-'J i tl (', 1: I.())-ij t i on 
-(f S;,,,;;;;;r -C.Cif,1t:"i r.y i --.. ----- -- --- -.-- ---- --- --... -.-.... ----. -.. -- ------- -"'- ... ---.---. ---

(_'(){L~r;')n St!;c:L ~()'t, C·."ncr~;:lii) 

(i; ii ~-,-.; '0; -j;" 7;.1 i,;;~-';i :·i;-:. -c-,;;'; -m'o;'-si .;c-~; -p ~;i ;;~;i;;1 P -Int.; ;'-;I':~ te-:,---. --.-.. ----.-.-
1/7H 

... " ............... -............ --- - .. -- ... ---- ....... -- ........ -.............. --_ .............. . 
(r.~n(f .. 1 Of~ul;:,tlfln of ButS"en I\Cllv,ty, Date OllP,nod 

.... -- -- .. _ ..... -..... _- ... -- ... _ ..... - ---- .................................................................................... -- .................. -....... -.......... -....................... .. 
(U"". ut C;,mcuny, 

i i i,;i ;;;~ -~ i -i ~'\:;;i ;';~~i :-.-.;._:. C'O;;~;' ~'S;~~-k:' ?~;t;~;;;;I-D·I~i ~;~·;i:~i~T· '" -.. -... -. -" 
Oate ACQlllr .... 

.. _- ............ -..... --- -... ----- -- ---- .......................................... -.... -......... -- -- .... .. 
'n .... ,."1 0~1Crl;)tlon of Outln"u Actl~ltYI O .. te Olspo,ed 

... _ ... --- ... -...... -... ---- --_ .............................................. _ .............. --- .............................................................................. -..................................... .. 
(llama of Ct)cnp~ny) 

(II,lura ot Inveslmenl ••. 11 •• Common 5to<.I<, f'4rtncuhlo Inlerast_ atc.1 

Date ACQuired 
_ ... _ ............. _.o __ ...... __ ... _ ............ ____ ....................... _ w .. _ .............. __ .................... _ ... .. 

(G<neral OUCTlpIIO" ot Su:lne" Activity) Dale Ol,oosed 

Attach additional information on appropriately labeled continuation sheets_ 
... __ 14. .............. 

, XJO' 

INTERESTS IN REAL PROPEP.TY HELD BV BUSINESS ENTITY 

]O()f)-10S0 t'\(li;:on !3ln'('L 
isi;;-crt"-Mdreii orP; ;cT;";l.Oc:\"t·IO;; 0'; -P;c)p;;iy;" .••.. -. -.-.. --.. -.... -., ..... -.. ,. ----.-. 

EClUi ty Oalo ACQulra., 12/77 
iN;i-;;;.-or-i;;ti;ei.i:-o.;;:.-Equliy~(;-piio;;i"---·- --'- -. Om 01 !pos.d 

If1()f) Civic (:pnter Drivf..! 
i ;;': ;:;~t -A~;;; ;s; -0;-P;;",i;;' c;~~-I i~in- ;:,-(F .. -oo';;i y""-'" -.-••• -•• -- ••••• --- -••••••• -. -., ••• -. 

,':qutj Data A<:qulr.cI 

iN,; i: ;;. -ot -j~"'-r-;~i ~-;,9.:- Equlty;o'p;j';,'-j-- -.. ----... O<lICl O!SI)O,o(l 
l2/76 
7/78 

/7!JS Ftlrk :\\l(~nqe 
i ~ i'r -.-~ i' A,i :':,-;;; -';; -il; "'-ci;;' L.Dc~·t iQ'';' '0;- P;:op-,:; iy''- .••..•• -•••• --. -.• -., ••• -., -•• -.-•••• , --., 

!::' lU i tv Oat. Acquired 8/77 
i i 4; i ;;;; -Qf' i ~-l(-;;'~i: .... .-i::Cq;;jl-.;;cI;i i';;;j -- -- .... -.. , 0,,1. Ohposod 

DUlck OM 

[I V2!!ut:) does not exceed S 1 0.000 

L'< I ValtJu exceeds $10.000 but doc, not 
oxceed $100.000 

{l Value exceeds S100.000 

ChfJCk Ons 

[1 Valuu docs not exceed $10.000 

(1 Value exceeds $10,000 but does not 
exceed $100.000 

(1 Valuo exceeds S100.000 

Check Ons 

{I Valuo docs not exceed S 10.000 

(l Value exceeds $10.000 but dots not 
exceed SlOO.OOO 

() Value exceeds $100.000 

Check One 

{ 1 Value does not exceed $10.000 

(xl Value exceeds S10.000 but does not 
excoed $100.000 

( 1 Valuo exceeds S100.000 

Check One 

[ 1 Value docs not exceed $10.000 

[xl Value Itxceeds $10.000 but does not 
exceed S100.000 

{ I Value exceeds $100.000 

Check One 

[ J Value does no, exceed $10.000 

(;~ Value exceeds $10,000 but doos not 
exceed $100,000 

[ 1 Valuo exceeds SlOO,OOO 

littach additional information on ,1ppropriately labeled continU/Jt;rt n 



SCHEDULE 721-D 
I11(;ornc (Other th~n Gifts, 

(Government Codo Sections 82030 & 87207(a)) 

Ir~COil1c f:Qgrcg.)ring $250 or mora from any source in tll0 filer's jurisdiction. Salary and reimburse· 
r"f::;nt for eXpe!lSeS from fedi~ral, state <.:nd local government agencies are not reportable. 
--,----,'----------------

~:,1rll~>1 ."1(11.t, ('/\. ~)r){)5() 
(r~';; .. (~;e~' .. Of .. ti;.; .. ~-u;;:~or, .. ncom~r .. -· .. · .... -.... -- ................ -.. ---- .... --- ..... -- .......... --- ................... ---

;)I'r~:or;,11 SI'r:~Jir;I~!~ 

Check One 

() Amount or valuo received 'NilS not 
gr~ater than $1,000 

{I Amount or value received was grcrater than 

S 1,000 and '.:3S not greater {han $ 10,000 

(xl Amount or value received was greater 
than $10,000 
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Check One 

[} Amount or value recoived was not 
greater than S 1 ,000 

[x 1 Amount or value received WJ$ greater than 
$1,000 and was not greater than $10,000 

[J Amount or value received was greater 
than $10,000 
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Ch«k 0118 

(1 Amount or valuo received was not 
greater than $1,000 

[1 Amount or value received was greater than 

$1,000 and was not grlt.ter than S10,000 

rx ] Amount or valuG recoived was greater 
than $10,000 
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ChtfCk One 

[J Amount or value received was not 
greater than S1,OOO 

() Amount or valuerecnived was greater than 

Sl,OOO and was not greater than 510,000 

~ 1 Amount or value received was greater 
than 510,000 

;B~;;~~';; !i~-;::,·:·;·~i-~~-;·s;,~;~~·;;;~n;;·.;.;;·,··············· ................................ -'----------------------

t111<Jch ;:;dd/rilJna/ informat;'an on rJppropriatcly labu/cd rnnti,... .. ~·: 



." 

J\DPT::aH1r·, TO 

~~CH Ef>ULE 72 -c 

D.1te }\'1uire(l 10/7(, 
Date Dis[x).3(·c1 7/78 

1701-J71S civic Center Drive 

Date }\quircd 12/77 

Value exceeds $10,000 but does 
not pxcccd $100,000 

Value exceeds $10,000 but does 
not exceed SlOO,OOO 



3CHEDULE 721-E 

Gifts 

(Government Coda Sections 82028 & 87207(a)) 
, 

G ift~ <:v]grf)g,Hing $25 or mora from any sourco. 

-----------------------------------------------r------------~-----------------

April 197B 
............ 0,;; •. ( ii'oTciiiiii ......•....•.... 

$175.00 
iA";j(ji.1'j············ .•..............•..•.•........•.•••..••••••.••...•••..• - •.•.•••.•.•••...•••. ........ ·····v j,'I~;;'';; 'oiiiii i······· ........ . 

Tl(lmission Fees 
................. 4 .............................................................................. • ..................... ... 

Oescrlplion or Glft(s) 

(fI.rma of Oonor) 
.. _ .... ····o~i~isi· ~'i c,iiii;j'" ....•........ 

.......................................................................................................................................... 
IAddnll) Value of Gltt(S) 

(r~"mo of Dono.) 

(Add,,,.<) 
.... ··········v ;i~~' ;i'ai ;tii j •..•...••••.•••. 

Oescrlptlon or Glft", 

............................................................................ _ ..................... _ ..................... - .................................................................................... _ ... - ....................................... ... 
INam. ot Dooor) 

V;alue of Glft(l) 

Description of Girt (SI 

(N.!me ot O"no1) O.te(l) of Gift (s) 

Value 0' QlttU) 

O."rlOllol'I of Gift lSI 

Attach addieional informacion in JPpronriatc/v Inh/ .. II"~ ,..~ .. , 



SCHeD ut..£ 721 .. El: 
Honoraria .. 

(Government Code Sections B2028, 82030 and 87207(u)) 
Payments, <l!]grogating $25 or morn, received for speaking at an event, participating 
leading a seminar or providing similar services 

in a pan~l. 
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3CHEDULE 721-F 

Incon1o of Business Entity Which -
Provides Legal or Brokerage Services 

(Government Code Sections 82030 & 87207{b)) 

Ir:come (from sources in the jurisdiction) of a business entity in which the filer, spouse and dependent 
cliildren have nn ;;ggregate interest of t 0% or more. 

i; :~.~;~.~ f' ii~~i ;;,.';; '£;;t'l i. y;'" .......... _ .................... -........... , ........ _ ....................••........... , ...................•............. ' '" ....... . 

iAdd;~';; -.;; 'ii:;;i,;;;~ 'ii~tit;,' ............................... _ ..... '" ............................................... '" ......................................... . 

iD~'$-;';i~ii~;:; -.; i 'il;B~~i;:;~;'; 'A~ti~jtvi'" .•..•.................................................. '" ................ , ..................... - ....................... , 

list the name of each individual or entity who paid fees to tho abovo business entitv if your pro rata share ot the fees 
Vlil1 Sl,ooO cr more: 

Iilt:JC/7 iuJ£iirion(J/ information on aoorooriott?/v l:l".,'~A -- _.' 



SCHEDULE 721-G ../ 

InconlC of Business Entity Which 
Docs Not Provide legal or Brokerage Services 

(Govcrnmont Codo S8ctions 82030 & 87207(b)) 

Income (from sources in the jurisdiction) of a business entity in which the filer, spouse and depender 
chiidren havo In aggregate interest of 10% or more. 

TCX0r~ construction Company, Inc. i N~ m:;:; i' ci-';,~n;'$'i En ii iy'i'" ......... '" ........ : ........................... '" ........•.....•................. , ... --., ..•.....•...............•...•......• _ .. . 

1265-A El Camino Real, Santa Clara, CA 95050 
iA" aa;; ~i';; i" ii;;';;';;;; 'Eniity r _ ............ '" ..... - .. , . '" ................. _ ..... _ .......... , .. ,_ ....................................... , ._ ............... . 

C(>n~;tl"ucti()n and Development Company 
1 c;: ;.; ;ptlon' o"ii i;' s'uiin ;;ii Ac'tlvl t ;,1···· ............•........ , ................... , .....•..................... , .............•.•.........• - •.... _ ............. . 

Li,.t tno namo of l!;)ch individual or entity from whom the above business entity received payments if your pro rllta snare 0 
'Jro~s r;:cf.lipH from the individual or untity WJS $10.000 or moro. 

E. Rivoir 

ir~a;n;: '0 i' eU';~.$~·En i it y ...................... _ ••••••••.••••• _ •••••••.••••••.• '" •••••••••••••••••••••••••••••••••••••••• - •••••••.•••••••••••.••.•••••••••.••.•.. 

i; :;;.1; ~;i . of' u~;j ;;;si . e-;; iii; i' .......................... '" ........................................................................................ '" ............. . 

(c: ~;:i j Plio;';;; i ; Ii' n'~;j;;: ~'i'f ;"tlty i'" ....................... , ............. '" .................. '" .............. '" .................... '" ...................... . 

List tht! C1Jml! of each indil.'iduJI or entity from whom tho above businou entity received payments jf your pro rata sharI of 
grC~$ f(!(eipu trom tho individu.:l1 or ontity was 510,000 or mora. 

-. . 

)1 [L';ch add/rio/wI informacion on []()nrflfln')f,,/" I-I. I 



CEltTlFICATION 

I, MARY F. ARNTZEN, am employed as a Office Technician for the Fair 

Political Practices Commission of the State of California and I hereby certify: 

That the annexed statement of Economic Interest has been compared with 

the record on file in this office, of which it purports to be a copy, and that same is 

full, true and correct. 

In Witness Whereof, I execute this certificate • 

. . 
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RE~l)LUT iO:; OF TliF C tTy COlI;;C If, (Ii-' Till,; C rTY OF 
S:\NT:\ C!:\fV\, Cl\i,lFfWt;L\, AflOI'Ti:;r. A (:m!FLICT 
OF l:\T)-,I,IS1' cnul- /d'}'i.l(/I,lllJ, TO r!!E ~1I;:'IBr:RS UF 
THF elTY C(lut<t.: I!. p:'~;:;~':\:::' 'Jll TilE l'OLlTlCt\L 
REl'O:~;'1 :\C1' OF I ')}f. 
U\~ Rl'\'i.sed 1>:.' :-:r..llc of C:I!ifnt'nia i".lir l'oliticill 

l'!·"'.'cic(s C";'::'i~:sii')n ,';1 ;:,'pt:',l1lilcl' 21, 1976) 

SECTION!. : 

:;;'C'1'ro:-; 1; [ii.!iCll''''.lI''', 
-~---------- ---

Ilte'llt l:,Jli<' S'll'ciuJI ti72()tI, Lt' dic·>:l\)~,· iIIV"~li:tCIl'..", interest!' in 

di;:,';,,\sur(' !,"Ipli1 1",ll"llt,; oil,' i:I'p·,.'i'd I v lltis i:ullflict. ot Interest 

\' [ t h,' l: it',' \', \l1l1 . i 1 . 

(", ." 'I I' fhlll i lh' prl'vcntcd from 

Exhibit 13 
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1 Thomas W. Condi t 
Frederic M. Hanelt 

2 ,CONDIT &: HANELT 
716 Tenth Street, Suite 302 

3 Sacramento, California 95814 
Telephone: (91S) 448-1498 

4 
A ttorneys for Plaintiffs 

5 

6 

7 

(ENDORSED) 

F I LED 
OCT 251919 

, !JOHN KAZUBOWSKI. ClerJt 
~BX 

8 IN TllE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

10 

11 STEPHEN SHAPIRO and DAN PORAT, 
Partners, dba THE FAMILY TREE, 

12 

13 

14 
vs. 

Plaintiffs, 

DANIEL V. TEXERA, Councilman, 
15 City of Santa Clara, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 437096 

EXHIBIT "C" 
MEMORANDUM OF OPINION 

OF DELBERT L. SPURLOCK, JR. 
AND DECLARATION OF 

DELBERT L. SPURLOCK, JR. 

Hi 

17 --~---------------------------) 
18 The attached Declaration of Delbert L. Spurlock, Jr., and Memorandum of 

1 f) Opinion is subm itted pursuant to Section 720 of the California Evidence Code und 

20 incorporated by this reference in plaintiffs' points and authorities. 

21 

22 

23 

241 I 
25 

26 

27 

28 

DATED: October 24, 1979 

CONDIT &: HANELT 

~!L~ 
FREDERIC M. HANELT 

Attorney for Plaintiffs 



CfLBERT L SA.ROCI<. JR 
Gf(£GO?Y 0 THATCH 

SPURLOCK & THATCH 
ATTOlNEYS AT tAW 

Ie):) K STI<£ET 
SUITE 310. 

Sl>-O<Atv1ENT0. CAUFO<NIA 95814 

DECLARATION 

I, DELBERT L. SPURLOCK, JR., Attorney at Law, duly licensed 

to practice law in the State of California hereby declare: 

From August, 1975, until November, 1977, I served as Chief of the 

Conflicts of Interest Division of the California Fair Political Practices 

Commission; that in that capacity I supervised the operations of the 

Conflicts of Interest Division, advised the Fair Political Practices 

Commission upon sUbstantive policies regarding the interpretation of the 

conflict of intcrest provisions of the Political Reform Act, Government 

Code Section 81000, et. seq.; that I have been, sinee November, 1977, 

engaged in the private practice of law; and that I was asked by Frederic M. 

Hanelt, Esquire, on or about October 15, 1979, to submit an expert legal 

opinion regarding the potential responsibilities of Councilman Daniel V. 

Texera to disqualify himself from participating in the proposed October 30, 

1979, deliberations of the Santa Clara City Council regarding a certain 

ordinance related to condominium conversions. 

Executed this 24th day of October, 1979, in Sucramento, 

Calif ornia. 

I declare under penalty of perjury that the foregoing is true and 

correct. 

('116) 1.43 cN'JJ 



CHEfRT l ~OCK fl 
('::J;fGCm D THATCH 

SPURLOCK & THATCH 
ATTQ?NtYS AT LAW 

106 K STREET 
SUITE 310 

SACPA1v1ENTo. OLIFa<NIA 95814 

MEMORANDUM OF OPINION 

INTRODUCTION 

This firm has been asked to subm it an expert legal opinion 

regarding the responsibilities of a City Councilman to disqualify himself 

from participation in the decision of the Santa Clara City Council to revise 

Ci ty Ordinances concerning condom inium conversions where the Council-

man, Mr. Daniel V. Texera, is an owner of a construction and development 

and townhouse sales company within the City, and a part owner of a 

company engaged in the development of condominiums. 

PACTS 

The factual premises relating to the interests of Councilman 

Texera upon which this opinion is based were derived from the "Statement of 

Economic Interest" of Councilman Texera for the period of January 1, 1978, 

to December 31, 1978; from the Report dated July 26, 1979, of the City of 

Santa Clara Planning and Inspection Department regarding the Condominium 

Conversion Ordinance; and from declarations of Mr. Larry Fargher, Mr. 

Donald Landberg, and Mr. Stephen Shapiro, attached I1S exhibits to this 

opinion. 



Councilman Texera has an "ownership interest" in Texera 

Construction Company. The extent of his interests in this company is 

identified on his Statement of Economic Interests as less than $100,000.00. 

Mr. Texera identifies several pieces of real property holdings of Texera 

Construction Company within Santa Clara, including, multiple uni t 

complexes on Madison Street, Saratoga Avenue, and Civic Center Drive. 

The Tax Assessor's office shows other properties on Washington and Patricia 

Streets. Included among these parcels are completed and developing 

townhouse units. In addition, Mr. Texera lists a 50% ownership interest in 

Mary-Vin Corporation, a developer of condom iniums, through his ownership 

of Texera Construction Company. The tax rolls show Mary-Vin to own 

property bounded by Lochinvar, Homestead, Pomeroy and Bing Drives which 

includes some 30 developed and undeveloped parcels. The Texera Con­

struction Company is also listed by Mr. Texera as a source of income to him 

in excess of $10,000.00 for the period. 

The Articles of Incorporation and Statement of Domestic Stock 

Corporation of Texera Construction Company, show that the Chief 

Executive Officer and President of the company is T .. 1r. Texera. The 

Secretary and Chief Financial Officer is Laura M. Texera. It is assumed, 

based upon this information, that Mr. Texera and his immediate family are 

the sole or controlling owners of Texera Construction Compnny. 

On October 30, 1979, the Santa Clara City Council will vote on a 

final version of a proposed revision to the Santa Clara City Zoning 

Ordinance related to condominium conversions entitled "AN ORDINANCE 

OF THE CITY OF SANTA CLARA AMENDING ARTICLE 27 OF 'THE 

ZONING ORDINANCE OF THE CITY OF SANTA CLARA' PERTAINING TO 

THE REGULATIONS FOR PO-PLANNED DEVELOPMENT AND COMBINED 

" 



ZONING DISTRICT." An effect of the amendments would be to facilitate 

, the development of condominium complexes and the conversion of apart-

ment complexes to condominiums within the City. Proposed Ordinance 

"Section 27-2: INTENT" provides: 

"Residen tial com m uni ty ownersh ip projec ts 
require that households, each with a common 
ownership interest in their project coupled with a 
right of ownership or occupancy in their dwelling 
units, be bound together in an owner's association 
which is responsible for the maintenance and 
management of the common area and the 
improvements within the common area of the project. 

, This mix of individual and common ownership is 
different from conventional and familiar patterns of 
housing in the City of Santa Clara. Community 
ownershi~ in residential projects can provide ncw 
opportumties of homeownershlp at a lower cost than 
single family units, and provide housing for people 
who prefer not to have the responsibility of 
maintaining a separate lot and building. There are 
also potential problems associated with residential 
community ownership such as owner expectations, 
maintenance expenses for the entire common area, 
and the conversion of unsuitable apartments. 

"To insure that other problems are avoided in 
both the short and long-term, it is the expressed 
intent of the City of Santa Clara to treat community 
ownership projects differently from rentals and to 
establish rules and standards thereto regulating the 
construction of and conversion to community 
ownership projects in the Ci ty of Santa Clara." 
(Emphasis added.) 

In addition, proposed Section 27-8 sets forth the physicul 

standards, maintenance requirements, and organizational requirements 

necessary to develop new condominiums and to convert existing apartment 

complexes to community ownership projects. Proposed Section 27-9 adds 

additional requirements and standards to those under Section 27-8 regarding-

community ownership conversions. The Section 27-9 standards articulate 

various socio-economic considerations which should be weighed by the City 



f • 

Council in future determinations on whether an apartment complex should 

be permitted to convert to condominium ownership. 

Without question, the nature of the standards enunciated in the 

proposed amendment - i.e., their stringency, costliness, or flexibility - to 

the Ci ty Zoning Ordinance could have a significant impact upon the number 

of potential apartment complexes which might convert to condominiums. 

Similarly, the Council could prohibit all conversions pursuant to action at its 

October 30 meeting. According to the Declaration of Mr. Fargher, a 

licensed real estate broker wi thin the Ci ty of Santa Clara, the likely number 

of apartment units which would be eligible for conversion to condominiums 

should the proposed ordinance pass in its present form exceeds 1,000. 

ANALYSIS 

A. Government Code § 87100 

The principal prohibitions against participation in govern-

rncntnl decisions in which a public official has an interest is found in 

Government Code Section 87100 of the Political Reform Act of 1974, as 

amended, [hereinafter, "The Act".] 

That Section provides: 

"No public official at any level of state or local 
government shall make or participate in making or in 
any way attempt to use his official position to 
influence a governmental decision in which he knows 
or has reason to know he has a financial interest." 

Government Code Section 87100. 

As a City Councilman, Mr. Texera is clearly a local government 

official within the meaning of The Act.Y It is equally clear that by 

1. Government Code Section 82048 defines "Public Official" to 
be "every member, officer, employee or consultant of a state of local 
government agency." 

4. 



participating in the deliberations of the City Council or by voting as a 

, member of the Council on the proposed amendments to the Zoning 

Ordinance pertaining to community ownership projects, Councilman Texera 

would be making or participating in the making of a governmental decision 

within the meaning of The Act.!/ 

Accordingly, the sole broad issue for considc"'ation in regard to 

Councilman Texera's vote or participation in this matter is whether he has a 

"financial interestll in the decision of the Council regarding the amendments 

to the zoning ordinance. 

provides: 

Government Code Section 87103 defining "financial interest" 

"An official has a financial interest in a decision 
within the meaning of Section 87100 if it is reasonably 
foreseeable that the decision will have a material 
financial effect, distinguishable from its effect on 
the public generally, on: 

"(a) Any business entity in which the public 
official has a direct or indirect investment worth 
more than one thousand dollars ($1,000); 

"(b) Any real property in which the public 
official has a direct or indirect interest worth more 
than one thousand dollars ($1,000); 

"(c) Any source of income, other than loans by a 
commercial lending institution in the regular course 
of business, aggregating two hundred fifty dollars 
($250) or more in value received by or promised to 
the public official within twelve months prior to the 
time when the decision is made; or 

"(d) Any business entity in which the public 
official is a director, officer, partner, trustee, 
employee, or holds any position of management. 

2. See 2 Cal. Admin. Code S 18700 (b) (c). 

5. 



"For the purposes of this section, indirect invest­
ment or interest means any investment or interest 
owned, •.. by any business entity controlled by the 
public official .... A business entity is controlled by 
a public official if the public official, his agents, 
spouse and dependent children hold more than fifty 
percent of the ownership interest in the entity .... " 

The California Fair Political Practices Commission has inter-

preted the concept "Material Financial Effect" at 2 Cal. Adm. Code § 18702 

Subpart (a) of that section sets forth a general standard as follows: 

1t{a) The financial effect of a governmental 
decision on a financial interest of a public official is 
material if the decision will have a significant effect 
upon the business entity, real property or source of 
income in question." 

The prohibition of Government Code Section 87100 and the 

general regulatory standard of Section 18702 (a), above, are to be read 

consistently with the principle that conflict of interest statutes are to be 

strictly construed to eliminate the potential for private financial bias. See 

Stigall v. City of Taft, (1962) 58 Ca1.2d 565, 569; People v. Vallerga, (l977) 

67 Cal.App.3d 847, 865-866; Terry v. Bender, (1956) 143 Cal.App.2d 198, 206-

208; Schaefer v. Berinstein, {I956} 140 Cal.App.2d 178; People v. Elliott, 

(1953) 115 Cal.App.2d 410, 418-419. The decisions of the Fair Political 

Practices Commission (hereinafter FPPC) have reflected that strict 

construction, In the Matter of Tom Thorner, 1 FPPC Opinions - (No. 75-089, 

December 4, 1975). 

In an attempt to provide guidance to public officials and their 

counsel, the FPPC has further amplified the general regulatory standard by 

attempting to quantify in 2 Cal. Admin. Code Section 18702 (b) the requisite 

financial effects compelling disqualification of an official. While an analysis 

pursuant to such quantification is not necessary in order to compel 
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disqualification in any specific case, Witt v. Morrow, (I977) 70 Cal.App.3d 

.811, 822, resort to the FPPC standards are instructive. 

1. Effect Upon Mr. Texera's Business Entities 

2 Cal. Admin. Code Section 18702 (b) (1) provides: 

"(b) In determ ining whether it is reasonably 
foreseeable that the effects of a governmental 
decision will be significant within the meaning of the 
general standard set forth in paragraph (a), 
considera tion should be given to the following 
factors: 

"(1) Whether, in the case of a business entity in 
which the public official holds a direct or indirect 
investment of one thousand dollars ($1,000) or more or 
in the case of a business entity in which the public 
official is a director, officer, partner, employee, 
trustee or holds any position of management, the 
effect of the decision will be to increase or decrease: 

U(A) The annualized gross revenues by the lesser 
of: 

"1. One hundred thousand dollars ($100,000); or 

"2. One percent if it is one thousand dollars 
($1,000) or more; or 

"(B) Annual net income by the lesser of: 

"1. Fifty thousand dollars ($50,000); or 

"2. One half of one percent if it is one thousand 
dollars ($1,000) or more; or 

"(C) Current assets or liabilities by the lesser of: 

"1. One hundred thousand dollars ($100,000); or 

"2. One half of one percent if it is one thousand 
dollars ($1,000) or more. 

"Current assets are deemed to be decreased by 
the amount of any expenses incurred as a result of a 
governmental decision." 
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As noted, Texera Construction Company and the Mary-Vin 

,Corporation are business entities of Mr. Texera;:!1 in addition, he is on 

officer of the Construction Company. It is reasonably foreseeable that 

virtually anyone of the myriad threshold dollar or percentage amounts for 

establishing a significant effect upon either of the two companies may be 

satisfied by decisions of the Santa Clara City Council involving the 

condominium conversion ordinances. For instance, a decision to pass the 

ordinances in their present form may create, according to Mr. Fargher, some 

1,000 units in competition with the Texera Companies' existing or 

contemplated townhouses or condominiums. The resulting possible delay in 

sales of his units, the effect upon presently contemplated pricing arrl1n~e-

ments or construction dates of his condom iniums or townhouses, and the 

potential redesign of his contemplated units each could cost the Texera 

Companies many times the Section 18702 (b) thresholds established for 

"annualized gross revenues," "annual net income" or "current assets or 

liabilities." This is not a situation in which it is merely conceivable that the 

Council decision may have a significant financial effect upon the companies 

of Mr. Texera, rather, here, it is a virtual certainty, since the legislation in 

question specifically seeks the direct regulation of the business and indirect 

conditioning of the housing market in which the Texera Companies are 

engaged. As was stated in Witt v. Morrow, supra: 

3. Government Code Section 82034 defines "investment" to 
include " ... a pro rata share of the investments of any business entity, ... 
in which the individual or spouse owns, directly, indirectly or beneficially, 11 

ten percent interest or greater.1I 

8. 



" . • . [T] here is no need to give specific dollar 
amounts or percentage increases of the appreciation 
that ..• [the company] ... might expect .... The 
whole purpose of the Political Reform Act of 1974 is 
to preclude a government official from participating 
in decisions where it appears he may not be totally 
objective because the outcome will likely benefit a 
corporation or individual by whom he is employed. 
{See County of Nevada v. McMillen, 11 Ca1.3d 662, 674 
[114 Cal.Rptr. 345, 522, P .2d 1345] ." 

But in the instance of the Texera Companies resort to an analysis 

based upon either the specific dollar or percentage thresholds or upon the 

general standard of Section 18702 (a) appears to provide overwhelming 

grounds for compelled disqualification. of Mr. Texera from deliberations 

concerning the condom inium conversion ordinances. 

2. Effect Upon Mr. Texera's Real Property Interests 

2 Cal. Admin Code Section 18702 (b) (2) concerning the 

threshold effect of a governmental decision upon real property of tile 

official provides: 

"(2) Whether, in the case of a direct or indirect 
interest in real property of one thousand dollars 
($1,000) or more held by a public official, the effect 
of the decision will be to increase or decreHse: 

"(A) The income producing potential of the 
property by the lesser of: 

"I. One thousand dollars ($1,000) per month; or 

"2. Five percent per month if it is fifty dollars 
($50) or more per month; or 

"(B) The fair market vnlue of the property by 
the lesser of: 

"I. Ten thousand dollars ($lO,OOO); or 

"2. One half of one percent if it is one thousand 
dollars ($1,000) or more." 
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As noted, Mr. Texera, through the Texera Companies, holds 

. significant interests in real property within the City..!/ It is reported that 

developed and undeveloped townhouse and condominium units are included in 

these real property holdings. Proposed Section 27-8 of the penning 

ordinance would appear to directly effect the manner of construction of new 

condominiums and townhouse units, with significant potential increases in 

construction costs to the developer. More importantly, however, as in the 

case of Texera Companies, the real property interests in question likely will 

be subjected to significant, though not precisely quantifiable, financial 

effects, by the passage of the Ordinance in its present form. The FPPC 

guidelines ask that one consider the "income producing potential of the 

property" and/or its "fair market value." In this case, a more meaningful 

measure of the potential financial effect of the Ordinance passage or denial 

upon the property may be the cost of improvements or the time necessary to 

resell the property. The FPPC regulation, which is permissive and non­

exclusive,~/ readily permits consideration of such additional financial 

effects. In the context of the real property of Mr. Texera, it is foreseeable 

that the passage or failure of the ordinance or the stringency of the building 

standards for new and converted community ownership projects will effect 

Texera's ease of new unit construction, will effect the quality nnd quantity 

4. Government Code Section 82033 defines "interest in real 
property" to include " ... a pro rata share of interests in real property of any 
business entity ... in which the individual or spouse owns, directly, 
indirectly or beneficially, a ten percent interest or grea tcr." 

5. 2 Cal. Admin. Code § 18702 (b) provides that ". . . 
consideration should be given to .. ,II certain factors in determining whether 
the effects of a governmental decision will be significant within the meaning 
of the general standard of § 18702 (a). 
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of lower cost competitive condominium units, and will effect the ability of 

. Mr. Texera to timely resell his completed townhouse and condom inium units. 

The direct financial implications of these factors for valuating the Texera 

real property interests is anything but insignificant. Accordingly, I conclude 

that various alternative decisions before the Santa Clara City Council in 

connection with the condom inium conversion ordinance will foreseeably 

materially financially effect the real property interests of Mr. Texera. 

3. Effects Upon Sources of Income of Mr. Texera 

2 Cal. Adm in. Code Section 18702 (b) (3) concerning the 

threshold effect of a governmental decision upon a source of income of the 

public official provides: 

"3. Whether, in the case of a source of income, 
as defined in Government Code Section 87103(c), of 
two hundred fifty dollars ($250) or more received by 
or promised to a public official within 12 months prior 
to the time the decision is made: 

n(A) The effect of the decision will be to 
directly increase or decrease the amount of income 
(other than rents) to be received by the official by 
one hundred dollars ($100) or more; or 

"(8) There is a nexus between the governmental 
decision and the purpose for which the official 
receives income; or 

"(C) In the case of a source of income which is a 
business entity, the business entity will be affected in 
a manner described in subsection (b) (l) above; .... " 

Mr. Texera on his "Statement of Economic Interest" lists the 

Texera Construction Company as a source of income for his rendition of 

personal services. As President and Chief Executive Officer of the 

Company, it is reasonable to assume that Mr. Texera's income from the 

Company is at least in part dependent upon the success of the Company in 

developing and marketing new condominiums or townhouses, thus satisfying 

the one hundred dollar threshold of Section 18702 (b) (3) (A). 
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Of further significance, there appears to be a clear "nexus" 

. between the "governmental decision pending" before the Council - namely, 

the regulation of condominium construction and conversion - and the 

"purpose for which" Mr. Texera receives income from his condominium and 

townhouse development and marketing companies. The clear purpose of the 

nexus consideration was to focus the public official's attention upon the co-

existence of his public responsibilities and his private source of income 

regardless of a possible marginal financial effect of the governmental 

decision upon his source of income. ThUS, the nexus consideration reiterates 

the admonition of Witt v. Morrow, supra, that it is the appearance of "total" 

objectivity in decision making which the Act seeks to insure. Under the 

circumstances, there appears to be no more clear example of the 

applicability of the nexus consideration compelling disqualification than in 

the case of Mr. Texera's source of income. 

Finally, it should be noted that the analysis, above, relating to 

the effect of the decision upon the Texera Construction Company as 11 

business entity is equally applicable to the Company as a source of income, 

thus providing an additional basis for disqualifica tion. 2 Cal. Adm in. Code 

Section 18702 {b} (3) (C). 

In sum, the totality of the Councilman'S business interests within 

the City point irresistably to the conclusion that Mr. Texera, among all of 

the citizens of Santa Clara, is at the pinnacle of those whose interests would 

be affected by the pending decision of the City Council. 

"An official has a financial interest in a decision 
when it is 'reasonably foreseeable' that the decision 
will have a material financial effect on his 
investments, property or income. (§ 87103.) The 
conflict of interest laws operate without regard to 
actual corruption or actual governmental loss; they 
establish an objective standard 'directed not only at 
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dishonor, but also at conduct that tempts dishonor;' 
they are preventive, acting upon tendencies as well as 
prohibited results. (U .S. v. Mississippi Valley Co. 
(1961) 364 U.S. 520, 549-551 [5 L.Ed.2d 268, 288-290, 
81 S.Ct. 294]; Stigall v. City of Taft (1962) 58 Cal.2d 
565, 569 [25 Cal.Rptr. 441, 375 P .2d 289] ; People v. 
Watson (1971) 15 Cal.App.3d 28, 37-39 [92 Cal.Rptr. 
8601.)" 

Based upon the foregoing, I conclude that Government Code 

Section 87100 compels Mr. Texera's disqualification in decisions of the City 

Council rela ting to the proposed ordinances concerning condom inium 

conversions. 

B. Common Law Prohibition 

The general common law prohibition against governmental 

conflicts of interest was succinctly stated in San Diego v. San Diego and Los 

Angeles Railroad Company, (1872) 44 Cal. 106, 113, to the effect that, " ... no 

man can faithfully serve two masters, whose interests are or may be in 

conflict." Otherwise stated: 

"There is neither a more wholesome nor a 
sounder rule of law than that which requires public 
officers to keep themselves in such a position as that 
nothing shall tempt them to swerve from the straight 
line of official duty. Officers ought not to be allowed 
to place themselves in a position in which personal 
interest may come into conflict with the duty which 
they owe to the public. The rule which has so long 
prevailed is eminently just." 

Noble v. Citt of Palo Alto, (1928) 89 Cal.App. 
47, 51-52. (See aso, Stockton Plumbing and Supply 
Company v. Wheeler, (1924) 68 Cal.App. 592,601-602; 
People v. Darby, (1952) 114 Cal.App.2d 412, 426). 

Given the totality of the Texera financial interests, the 

traditional strict construction of thc common law standard similarly dictates 

the disqualification of Mr. Texera. Schaefer v. Berinstein, supra, at 140. 
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CONCLUSION 

Based upon the foregoing analysis, I conclude that Government 

Code Section 87100, as complemented by the public policy considerations of 

The Act and the common law require the disqualification of :\1r. Texera from 

the deliberations of the Santa Clara City Council relating to condominium 

conversions. 

DATED: October 24, 1979 
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DECLARATION OF SERVICE BY MAIL 

I, Vicki Williams, declare as follows: 

I am over the age of 18 years and not a party to the within 
action. My place of employment and business address is 716 Tenth Street, 
Suite 302, Sacramento, California 95814. 

On October 23, 1979, I served the attached EXHIl3IT !fC't 
MEMORANDUM OF OPINION OF DELBERT L. SPURLOCK, JR., AND 
DECLARATION OF DELBERT L. SPURLOCK, JR., by placing a true copy 
thereof in an envelope addressed to each of the persons below a t the address 
set out immediately below each respective name, and by sealing and 
depositing said envelope in the United Stutes Mail at Sacramento, 
California, with postage thereon fully prepaid. There is delivery service by 
United States Mail at each of the places so addressed, or there is regular 
communication by mail between the place of mailing and ench of the places 
so addressed: 

correct. 

Edwin J. Moore 
City Attorney 
City of Santa Clara 
1500 Warburton 
Santa Clara, CA 950$0 

Attn: Mr. Barry McCarthy 
Deputy City Attorney 

Daniel V. Texera 
City Councilman 
City of Santa Clara 
1500 Warburton 
Santa Clara, CA 95050 

1 declare under penalty of perjury tha t the foregoing is true and 

Executed on October 24, 1979, at Sacramento, California 
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IN THE SUPERIOR COURT OF THB STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

10 

11 STEPHEN SHAPIRO and DAN PORAT, 
Partners, dba THE FAMILY TREE, 

]2 

13 

14 
vs. 

Plain tiffs, 

DANIEL V. TEXERA, Councilman, 
1 f) Ci ty of Santa Clara, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) Hi 

]7 -------------------------------) 
lR I, DONALD LANDBERG, do declare as follows: 

DECLARATION 

]9 That I am Manager, Civil Engineering, for the firm of Ruth and Going, Inc., 

20 and have been retained by the plaintiffs in this action as a conSUltant in connection 

21 with their application for a condominium conversion permit now pending before the 

22 City Council of the City of Santa Clara. 

That I have attended most, if not 011 of the public meetings conducted by 

2·J the Santa Clara City Council and the Santa Clara City Planning Commission having to 

2r) do with plaintiffs' above-referenced application, as well as those public sessions having 

26 to do with the presently pending condominium conversion ordinances referenced by 

27 title and subject rna tter in the declara tion executed by Stephen Shapiro which has been 

2X filed as an exhibit in this action. 



. . 

1 That in the late spring or early summer of 1979, I was personally present at 

2 a meeting of the Santa Clara City Council at which Councilman Daniel V. Texera was 

a also present. 

,1 That during the course of said meeting and during discussions involving 

:) I condominium conversions I heard Councilman Texera make a statement to the effect 

~ I that he was opposed to condominium conversions because they compete with his 

" townhouses. 

X That I was present at said meeting and was in the company of persons 

n known to me as Larry Fargher and Ronald Aubert, and it is my belief those persons 

10 WOUld, if called to testify in this action, confirm that Councilman Texera made the 

11 above-referenced statement as I have recited it herein. 

]2 That I, on behalf of my clients, plaintiffs herein, wrote a letter dated 

]:~ October 9, 1979, to the Santa Clara City Attorney, Edwin J. Moore, requesting that 

14 Councilman Texera be disqualified from participating or voting on the presently 

]:) pending condom inium conversion ordinances (a true and accurate photocopy of said 

H, letter is attached hereto and marked as Exhibit "A"). 

17 That as of the date of the execution of this declaration neither I nor my 

1R clients have received a written response to my October 9, 1979, letter to Mr. Moore. 

1!) That an employee of my firm is one William Gissler who is also the Mayor 

20 of the City of Santa Clara. That Mr. Gissler, in light of the fact he is an employee of 

21 our firm and because I have been retained by the plaintifCs in this action, has, upon 

22 advice of the City Attorney, disqualified himself from participating and voting in 

2:~ connection with the pending Family Tree condominium conversion application and in 

2-1 connection with the presently pending proposed condominium conversion ordinance and 

25 the rela ted fire safety ordinance • 

2G That as a result of Mr. Gissler's disqualification, there now remain six 

27 i potential voting members of the Santa Clara City Council. 

2X II 

2. 
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1 That I attended the October 9, 1979, City Council meeting when the first 

2 reading of the proposed condominium conversion ordinance and the related fire safety 

31 ordinance was had. Councilman Texera was not present at this meeting and when the 

<II ordinances were voted upon, the result was three (3) Council members voting in favor 

7 

10 

1 ] 

! 

12 

131 

15 

Hi 

17 

lR 

In 
20 

21 

22 

2:~ 

2,1 

2;), 
I 

2fd 
I 

27 

2R 

of the ordinances and two (2) Council members voting in opposition. 

That it is my belief that based upon his public statement of opposition to 

condominium conversions in general that it is reasonable to expect that Councilman 

Texera will vote in opposition to these ordinances when they appear on the Council 

agenda for its second reading and final vote. 

That if Councilman Texera is permitted to vote on the ordinances and 

based upon the votes recorded from the five other Council members at the ordinances' 

first reading, the final vote will result in a 3 to 3 deadlock. The effect of such a 

deadlock will in fact defeat the ordinances and that result will have serious financial 

implications upon plaintiffs' ownership interests in The Family Tree apartment 

complex. 

That it is my opinion based upon my personal knowledge that due to 

Councilman Texera's business interests and his public statement in opposition to 

condominium conversions based upon their being his competitors, that Councilman 

Texera is in conflict of interest and therefore he should ~ disqualify himself from 

voting on the proposed ordinances, the variance denial appeal filed on behalf of 
-14 

plaintiffs herein, and upon plaintiffs' application for Council approval of their proposed 

condominium conversion. 

Executed this /911! day of October, 1979, at SAil ilis f= 
Calif ornia. 

I declare under penalty of perjury that the foregoing is true and correct. 

'$1 
DONALD LANDBERG, Declarant 
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c) 

!:~UTH AND GOINtJ, iNC ARCHITECTURE ENGINEERING PLANNING 

Edwin J. Moore 
Cit y 1\ t torn~y 
City 01 Sunta Clara 
1501) Wi.lrburton 
S<:lnLI Clura, Cr\. 95050 

---

r c: Cotlncilm;1n Daniel Texera 
Conflict of Interest 

Dc;tr Mr. Moore: 

EXlilBIT "A" 

l.o w, Ru"', J,,. C E. 1.1,(, 

e JK~ •• >n Colng. J, . C,E. 
William H. 8<tncl.,. S E. 
HairY H, l.lot. C e. 
Donald C, lan<1t><t'Il. CEo 
AIt..1t W. 0$1011. A.I A. • 

15,913 

During reccnt deJiber;ltions on condominium conversions, we have become increasing­
ly concerned about Councilman Texera's involvement in the proceedings. It is 
COlrlll10n knowledge that his personal business is that of building new townhouses, 
which \.ompete in sales for the S.3me market as do new condominiums and conominium 
cUI,vf:'rslons. In fact he has made open st.)temcnts, for example, during the May 1, 
1 ')79 City COllncil meeting, expressing the filet that he is against condominium 
C011VCrS!011S because they compete with his townhouses. 

It nuw "PPCtlrS that Councilman Texcra might be using his position on the Ci ty 
Cvu;li..:il to infiu('llCc the drafting of a revised Condominium Conversion Ordinance, 
wi:h tlic objective: of zm ordinance so restrictive that conversion of existing projects 
\\,(lldd be :>tructur.::llly or economically impossible. 

WI' t!wrdorc reque"t tklt, in accordi.'lnCC with the interpretations of the Fair 
il("itlC;)\ Prilctices COllllllissioll, Councilman Texera be disqualified from all discus­
sion, delibcrJ.tion z\Ild voting on the Condo Conversion Ordinance, and further thlt he 
not be permitted to take part in consideration of any applications for future 
COI1JJrniniuIl1 conversions. 

! t is our understanding th;:lt the revised Condo Conversion Ordinance'is scheduled for 
cunsideration by the City Council this evening, October 9. We therefore request that 
th(: di~.qualific~ltioll of Councilman Tcxera be accolnplishcd prior to the c')mmence­
[llellt \)! Council discus')ion Oil thJ.t matter. 

Very trul y. yours, 

DONALD C. Lt\ND!)ERG 

""":'" DeL/IV , , 
~ u.- .. ,\L.1) or Will. Cis:,kr 

(C - :(liHlCil ,\\<:IIIi1eC:i 
,c - City Clt-rk 
u: - City t\\J,llaf~t:r 
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

10 STEPHEN SHAPIRO and DAN PORAT, 
Partners, dba THE F AMIL Y TREE, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 437C96 
Plaintiffs, 

vs. 

DANIEL V. TEXERA, Councilman, 
14 City of Santa Clara, 

DECLARATION 

If> Defendant. 

Hi ----------------------------) 
17 1, DENNIS ALAN LEMPERT, attorney at law duly licensed to practice law 

1 R in the Sta te of California and acting as co-counsel for the plaintiffs in this action do 

I!) I hereby declare as follows: 

201 That beginning in the moming hours of Monday, October 15, 1979, to the 

2) date and hour of the execution of this declaration, 1 have made diligent eHorts to 

'-)'-) f' f I locutc the whereabouts 0 City 0 Santa Clara Counci man Daniel V. Texera. 

That these efforts have included numerous telephone calls to the 

'_).4 
t Councilman'S business office and to the offices of the Santa Clara City Council, among 

2G others . 

26 That on Wednesday, October 17, 1979, at approximately 10:00 a.m. I made 

27 contuct with one Susun Davis, who identified herself to me as Councilman Texera's 

2{O () daughter. 
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11 

12 
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14 
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17 
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That upon my inquiring of said Susan Davis as to the whereabouts of her 

father, she declined to advise me of said whereabouts although she acknowledged she 

knew where Councilman Texera was and that he was reachable. 

That Susan Davis informed me that unless I would advise her of the nature 

of the matter involving her father she would continue to decline to advise me as to his 

present whereabouts. 

That after consultation with my co-counsel Frederic M. Hanelt, I 

telephoned Susan Davis later in the morning of Wednesday, October 17, 1979, and 

Ildvised her of the nature of this proceeding. 

That I also explained to Susan Davis that it was imperative that Council-

man Texera be notified of this proceeding as soon as possible so that he would have the 

maximum time possible to review the pleadings and exhibits of this action and to 

consult with legal counsel if he so desired. 

That I further explained to Susan Davis that if her father wished, he could 

designate counsel of his choosing to accept service on his behalf of the Summons and 

Complaint filed in this action. 

That Susan Davis after having been apprised as is herein recited, informed 

me that she would call me back. 

That as of the time of the execution of this declaration, I have had no 

20 I further communications with Susan Davis, nor have I had communication with any 

21 person purporting to represent Councilman Texera, nor have I had any communication 

22 from or with the Councilman himself. 

2:1 That pursuant to instructions I received from the Honorable Judge Bruce 

2·1 Allen of the Santa Clara County Superior Court by telephone at approximately 3:15 

2;') p.m., Thursday, October 18, 1979, I made telephonic contact with Deputy City Attorney 

2(; Burry McCarthy that same afternoon. 

27 II 

2~ II 
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4 
~OHNkAZU80WSKl, Clerk 

-I 
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

10 

11 ,STEPHEN SHAPIRO and DAN PORAT, 
Partners, dba THE F AMIL Y TREE, 

121 

13 

14 
vs. 

Plaintiffs, 

DANIEL V. TEXERA, Councilman, 
If) City of Santa Clara, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) IG 

17 ----------------------------) 

NO. 

437096 

DECLARATION 

IR I, LARRY FARGHER, a resident of the City of Santa Clara, California, do 

1 n hereby declare as follows: 

20 That I was present at a meeting of the Santa Clara City Council in the late 

21 spring or early summer of 1979 in the company of two other persons known to me as 

22 Donald Landberg and Ronald Aubert. 

')-,') ) That, also present at said meeting was Councilman Daniel V. Texera whom 
I 

2-1 11 personally know. I heard Councilman Texera make a statement in public to the 

2;) effect that he was opposed to condominium conversions because they would be in 

2G competition with his townhouses. 

27 III 
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1 That I advised Mr. McCarthy that it was my intention to rile an application 

for an order to show cause on this matter at some time Monday, October 22, 1979. I 

further advised Mr. McCarthy that I would advise him in advance as to the time and 

Superior Court department where this matter would be heard. 

That Mr. McCarthy advised me that he agreed that his telephone 

G advisement was notice to him and that upon notification Monday he would make an 

7 appearance. 

That in the course of this conversation, Mr. McCarthy informed me he had 

spoken with Susan Davis during the morning of October 18, 1979, and she had advised 

10 him she would continue to decline to provide information regarding Councilman 

11 Texera's present whereabouts as he is in ill health. 

12 Executed this ,J!P-= day of October, 1979, in SA M Ls E 

1:1 California. 

14 I declare under penalty of perjury that the foregoing is true and correct. 

1:) 

}(i 

17 
DENNIS ALAN LEMPERT, Declarant 

1X 
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1 That [ have been actively engaged in real estate matters for 10 years and I 

2 am thoroughly familiar with the availability of and the types of housing in the City of 

:~ Santa Clara. 

4 That in my opinion there are in excess oC 1000 units within the city limits or 

!) Santa Clara which would be eligible Cor condominium conversion should the presently 

G pending condominium conversion ordinances be approved by the Santa Clara City 

7 Council. 

That in my opinion, having personal knowledge or the nature of Councilman 

~) Texera's business activities, there are probably no more than 3 or 4 other individuals or 

10 businesses directly in competition with him insofar as townhouse development is 

11 concerned in and around the City of Santa Clara. 

12 Executed this fl1l!! day of October, 1979, in S AU J;..st! 
13 California. 

1·1 I declare under penalty of perjury that the foregoing is true and correct. 

If) 

Hi lsI 
17 

LARR Y F ARGHER, Declarant 

lR I 
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1 Thomas W. Condit 
Frederic M. Hanelt 

~ CONDIT &. HANELT 
716 Tenth Street, Suite 302 

:~ . Sacramento, California 95814 
Telephone: (916) 448-1498 

A ttorneys for Plaintiffs 

7 

(ENDORSED) 

F 'LED· 
OCT ~ ~ 1879. . 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

10 

11 STEPHEN SHAPIRO and DAN PORAT, 
Partners, dba THE FAMILY TREE, 

Plaintiffs, 

vs. 

DANIEL V. TEXERA, Councilman, 
1[) City of Santa Clara, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) Hi 

17 ------------------------------) 
lR I, STEPHEN SHAPIRO, do hereby declare: 

437C96 
NO. 

DECLARATION 

1!) Tha t I presently hold an ownership interest in an apartment complex known 

20 as The Family Tree. 

21 That said apartment complex is located at 1000 Kiely Boulevard within the 

22 city limits of the City of Santa Clara, California. 

That through a representative, Mr. Donald Landberg or the Architectural 

24 I Engineering and Planning firm of Ruth and Going, Inc., my partner, Mr. Dan Porat and 

2;) I applied to the City of Santa Clara Planning Comm iss ion for approval to convert The 

2G I Family Tree apartment complex to condominiums. 
I 

27 II 

2:-\ II 
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1 That said application made on our behalf was prescnted to the Planning 

2 Commission on February 11, 1979. 
I 

:1 I That after several meetings involving stafr· and members of said 

4 Commission, on September 26, 1979, said Commission accepted our tentative map and 

[) approved our application for rezoning, but denied our application for a variance. 

() Tha t said variance denial was duly and timely appealed to the Santa Clara 

7 City Council. 

X That said Council considered the appeal and continued further hearing on 

!} the matter to October 30, 1979. 

10 That during the time our condominium application has been pending, said 

11 City Council has been considering proposed ordinances entitled "An Ordinance of the 

12 City of Santa Clara Amending Article 27 of 'The Zoning Ordinance of the City of Santa 

13 Clara', Pertaining to the Regulations for P. D. - Planned Development and Combined 

14 Zoning District" and "An Ordinance of the City of Santa Clara Amending Certain 

15 Portions of a Document Entitled 'Modifications and Amendments to the Fire 

16 Prevention Code' said Document's Modifications and Amendments Were Incorporated 

17 Into the Fire Prevention Code (1970 Edition) Which Was Adopted by Article I of 

lR Chapter 11 of 'The Code of the City of Santa Clara, California'," respectively. Copies 

lD of said proposed ordinances are attached hereto and incorporated by reference herein. 

20 That said proposed ordinances, if passed or defeated, will have a significant 

21 financial impact upon the ownership interest my partner and I hold in The Family Tree 

22 apartment complex as their passage or failure to pass will determine the outcome of 

2;~ our application for condominium conversion and our appeal from the variance denial as 

24 the said proposed ordinances are specifically directed toward establishing the basis 

2;) upon which condominium conversion applications may be granted. 

2G II 

27 II 
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1 I That 1 have personal knowledge that Councilman Daniel V. Texera of the 

'2 Santa Clara City Council does business as Texera Construction Co., Inc., and that for 

:3 the most part said company develops plans for and causes to be built townhouse and 

4 condominium complexes in and around the City of Santa Clara. 

5 That it is my belief that if Councilman Texera is permitted to vote on our 

G application for condominium conversion, our appeal from the Planning Commission's 

7 denial of our variance request, and on the condominium conversion ordinances, he 

X would be acting in conflict of intercst. My belief is premised upon Mr. Texera's 

H business and ownership interests in townhouses and condominiums, and upon his public 

10 statement in opposition to condominium conversions based upon his belief that said 

11 conversions would compete with his business interests. 

12 That in light of the foregoing recitation, it is my belief that Councilman 

13 Texera should be disqualified from voting on The Family Tree condominium conversion 

14 application, our appeal from the Planning Commission's denial of our variance request 

I;} and the above-referenced ordinances. 

IG That through our representative Donald Landberg, we brought our pOSition 

17 to the attention of the City Attorney of Santa Clara on October 9, 1979, (reference 

] R Ie tter of tha t date a ttached as Exhibit" A" to the Declaration of Donald Landberg). 

] !~ Executed this 11 day of October, 1979, in SA 11 JOSe 
20 California. 

21 I declare under penalty of perjury that the foregoing is true and correct. 

22 

2:~ /5/ 
2·1 

STEPHEN SHAPIRO, Declarant 

2;} 
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ORDINANCE NO. 

AN ORDINANCE OF THE CITY OF SANTA CLARA 
AMENDING ARTICLE 27 OF 

"THE ZONING ORDINANCE OF THE CITY OF SANTA CLARA" 
PERTAINING TO THE REGULATIONS FOR PO -

PUU~ED DEVELOPMENT AND COMBINED ZONING DISTRICT 

BE IT ORDAINED BY THE CITY OF SANTA CLARA, as follows: 

/5}/J 

SECTION I: Tha t ARTICLE 27 of "The Zoning Ordinance of the 

City of Santa Clara" is hereby amended to read as follows: 

ARTICLE 27 REGULATIONS FOR PO - PLANNED DEVELOPMENT AND COMBINED 

ZONING DISTRICT 

SECTION,27-l: APPLICATION 

The regulations set forth in this Article shall apply to all PO 

zoning districts. 

SECTION 27-2: INTENT 

This district is intended to accommodate development that is 

compatible \vith the existing community and that: 

(a) Integrates uses that are not permitted to be combined in 

other zone districts; or 

(b) Utilizes imaginative planning and design concepts that would 

be restricted in other zone districts; or 

(c) Subdivides land or air space in a manner that results in units 

not having the required frontage on a dedicated public street; or 

(d) Creates a community ownership project. (See definition of 

"Community Ownership Project" in Section 3-3(c) of Article 3 herein-

above.) 

Residential community ownership projects require that house"" 

holds, each with a common ownership interest in their project coupled 

1;lith a right of o1;mership or occupancy in their own dwelling units, 

be bound together in an owner's assocation which is responsible for 

thc maintcnance and management of the common area and the improvements 



within the common area of the project. This mix of individual 

and common ownership is different from conventional and familiar 

patterns of housing in the City of Santa Clara. Community owner­

ship in residential projects can provide new opportunities of home 

ownership at a lower cost than single family units, and provide 

housing for people \vho prefer not to have the responsibility of 

maintaining a separate lot and building. There are also potential 

problems associated with residential community ownership such as 

owner expectations, maintenance expenses for the en~ire common area, 

and the conversion of unsuitable apartments. 

To insure that other problems are avoided in both the short 

and long term, it is the express intent of the City of Santa Clara to 

treat community ownership projects differently from rentals and 

to establish rules and standards thereto regulating the construction 

of and conversion to community ownership projects in the City of 

Santa Clara 

SECTION 27- 3: TIlE FOLLOWING USES ARE PERNITTED 

lv.1y and all uses are permitted in this district except those 

excluded in Section 27-4; provided further that such use or uses and 

their location shall be shown in t~e development plan of the applicant 

for the particular Planned Development zoning district as approved. 

fuiy change in use requires a rezoning . 

. SECTION 27-4: USES NOT PERMITTED 

Those industrial uses limited to MH zoning districts or involving 

outdoor storage on more than ten percent (10%) of the lot area shall 

not be allowed in Planned Developments. 

SECTION 27-5: DESIGN STANDARDS 

The proposed development plan must be designed to provide an 

environment of a stable, desirable character not out of harmony with 

its surrounding neighborhood. It must meet the most restrictive 



.' 
standards of this ORDINANCE with respect to open space, circulation, 

density, off-street parking and other conditions per.tinent to the 

proposed use in such a way as to form a harmonious, integrated project 

of sufficient unity and architectural quality to justify the mixture 

of normally separated uses or to justify certain exceptions to the 

normal regulations of this ORDINANCE. These regulations include, 

but are not limited to the following: height limits, setback 

requirements, required distances and buffering between residential 

and co~~ercial development. 

(a) The number of dwelling units which are proposed shall not 

exceed the n~~ber of dwelling units which would normally be permitted 

in the area under consideration as indicated on the General Plan. 

(b) TIle General Plan indicates the density (number of dwelling 

units) permitted. The Zoning Ordinance then indicates the zoning 

district which would permit a particular density. The maximum buildin~ 

coverage for e.:lch proposed use within the planned development shall 

not exceed the maximum coverage allowed for the particular use or 

uses in the appropr.iate zoning district. 

SECTION 27-6: DEVELOPNENT PLAt"l 

An application for a Planned Development zoning district shall 

include and be accompanied by a development plan which, if approved 

by the City Council, shall become a part of the Zoning Map of the 

City of Santa Clara as provided for by Section 2-3 of this ORDINANCE. 

(a) Changes in the development plan shall be considered as 

Ch:1ilges in the Zoning Hap and shall be made in accordance with the 

procedures set forth in Article 56 of this ORDINANCE. 

(b) The development plan shall include: 

(1) A map showinJ any and all street systems and lot designs 

ivithin the proposed Planned Development zoning dis tric t, any area 

proposed to be dedicated or reserved for public open space, parkways, 
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cOIlUnon open space, playground, school sites, public buildings and 

other such uses. Compliance with this requirement shall not be 

construed to relieve the applicant from compliance with the 

Subdivision Ordinance or any other applicable ordinance of the 

City of Santa Clara. 

(2) If required by the Zoning Administrator of the City of 

Santa Clara, a map showing the topography of the proposed district 

at one (1) foot contour intervals shall be submitted. 

(3) A general land use plan for the proposed district delimit 

ing the area of each .of the proposed uses. 

(4) A fully dimensioned plot plan for each building site 

or site~ in the proposed Planned Development zoning district. The 

required plot plan shall show the exact location of all existing and/o: 

proposed buildings, indicating maximum and minimwn distances between 

buildings and benveen buildings and property or building sites, and 

the location of outdoor storage areas. 

(5) An off-street parking and loading plan drawn to scale 

shall be submitted. The number of required off-street parking spaces 

shall be the same as required for the particular uses in the zones 

in ~vhich they are otherwise permitted. Required parking spaces shall 

conform to all of the City of Santa Clara off-street parking standards. 

(6) Elevations and/or perspective drawings of all proposed 

5 truc tures drmm to scale. The purpose of such drawings is to 

indicate the height of proposed buildings, materials to be used, 

and the general appearance of the existing and/or proposed structures 

50 that the entire development will have architectural unity and be 

in harmony Hith surrounding developments. 

(7) Ivhen the project involves the conversion of an existing 

:.;tructure to a community housing project, complete as-built drawings 

,.lay be required the Zoning Administrator. 
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:;ECTTON 27- 7: DEVELOPMENT SCHEDULE 

(a) Construction of the planned development must ~egin within 

one year of final approval of the City Council. 

(b) Extension of time limits. 

For good cause shown by the property developer, extensions 

of time may be granted for a period not to exceed one year for each 

extension. A request for an extension of time shall be made in 

writing prior to the expiration of the original time schedule or 

subsequent extensions granted for the development. The Planning 

Commission may, with or without a public hearing, recommend for or 

against an extension of time. Upon receipt of the recommendation 

of the Planning Commission, the City Council may change Or extend 

the time limits imposed by the development schedule or leave the 

schedule unchanged as it deems necessary to secure the purposes of 

this Ordinance. 

SECTION 27-8: COMHUNITY OHNERSHIP PROJECTS 

1n addition to the requirements of Section 27-5 and 27-6, the 

following shall apply to community ownership projects (both new and 

conversions). In the event of a conflict in requirements, the 

requirements set forth in this Section shall control. 

(a) Physical standards. 

(1) Maximum building coverage, landscaped area and lot area 

per dtvelling unit for new residential projects shall all be the same 

as those required in the corresponding residential (R) zone district. 

TI1e density of the proposed project shall determine the corresponding 

zone. 

(2) Off-street parking shall be provided as required in the 

corrcEponding residential (R) zone district and by City Council 

policy. At least ten percent (10%) of these spaces shall be 

cO:1Vcnicntly arranged and assigned to visitors and the general use 

of the residents. 

·5-



(3) Each d\velling unit must have a separate circuit 

breaker panel and shut-off valves for all plumbing fix~ures and 

gas supply. In addition, all newly constructed projects shall 

have individual dwelling unit meters for all utilities except water. 

I~dividual unit meters for water may be installed at the option of 

the developer. 

(4) All permanent mechanical equipment and major domestic 

appliances including but not limited to dishwashers, washing machines· 

and air conditioning units, determined by the Building Official to 

be a potential source of vibration or noise, shall be shock mounted, 

isolated from the floor and ceiling, or otherwise installed in a 

manner approved by the Building Official to lessen the transmission 

of vibration and noise. 

(5) '~vo-hour firewalls for all vertical common walls shall be 

required in all condominiums. 

(6) The Life Safety System as adopted in Chapter 11 of the 

"Santa Clara City Code" shall be provided. 

(7) The ~valls and floor/celings separating dwelling units 

must meet the applicable sound transmission criteria found in the 

Uniform Building Code as adopted by the City of Santa Clara in 

effect at the time of approval of PD zoning. If architectural plans 

are available and sufficient in detail, the Building Official may 

determine the sound transmission class based on laboratory tests 

of similar designs. If the Building Official is unable to make 

such a determination for any reason, field testing of an existing 

building shall be made by an acoustical engineer (or a professional 

acoustician) acceptable to the Building Official, and said testing 

shall be based on a representative sample of walls and ceiling/floors. 

(b) Naintenance. 

In order to protect the public health, safety, and welfare 

and in order to avoid disproportionate public expense, the o,mers I 
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association shall be responsible for proper maintenance of the 

co~~on area (including, but not limited to, property and facilities) 

and of the activities necessary to maintain operation of the community 

o\~lership project as approved. Said maintenance is dependent on 

the payment by the unit owners of assessments imposed by the owners' 

association. 

It is imperative that the unit owners in a community 

ownership project be held strictly accountable for his and/or her 

share of the costs expended by the owners' association for the health, 

safety, and welfare of the project. To the extent permitted by law, 

to accomplish said objective of accountability for health, safety, 

and ,velfare matters, the unit owners shall be subject to having a 

lien placed against his and/or her unit by the owners' association. 

Said imposition of a lien may occur in the event that the unit 

owner fails to pay for his and/or her share of expenses incurred by 

the o,vners' association in providing for the health, safety, and 

welfare of the project. 1be City encourages the developer to give 

notice of said authority of the owners' association to impose said 

lien on the individual unit in the organizational documents. Said 

authority to impose a lien is necessary to assure the owners' 

association that a unit o,vner cannot refuse to accept his and/or 

her responsibility to pay for expenditures pertaining to the health, 

safety, and welfare of the community ownership project by refusing 

to pay assessments imposed by the ovmers' association for said 

purposes. 

(c) Organizational documents. 

(1) Prior to approval of the final map, the organizational 

docli.'l1ents shall be reviewed and approved by the City Attorney. If 

no action is taken by the City Attorney within 45 days after a 

te set of doctL'l1cnts have been duly filed with him, the 

organizational doctL'l1ents shall be deemed approved. 
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(2) TI1C orgnnizationnl documents shall provide thnt the 

City, at its option, has the right and authority to veto any 

amendment to the organization documents that would adversely affect 

the long term maintenance of the project structure or its common 

areas. To enable the City to exercise said optional veto, the 

organization documents shall provide that any amendment shall not 

become effective until 60 days after notice of such proposed action 

is filed '-lith the City Council and the Council has not vetoed the 

amendment. 

SECTION 27-9: COMMUNITY OHNERSHIP CONVERSION 

In addition to those requirements set forth in Section 27-8, 

the following requirements shall apply to conversion of a rental 

project to a community ownership project. 

(a) The conversion of a rental project to a community ownership 

project presents potential problems due to the fact that the 

structure may not have been originally designed and constructed 

for cormnuni ty mmership use. In reviewing applications for 

conversions, the City of Santa Clara may consider not only the 

specific standards required of all cormnunity ownership projects, 

but also the following considerations, as applicable to the type of 

project. 

(1) The condition of the structure and major mechanical 

facilities. 

(2) Size of units. 

(3) Open space and recreational facilities. 

(4) Adequacy of parking spaces in relation to unit size and 

potential occupancy. There shall be a requirement that two parking 

spnces for each dVlelling unit be maintained. Tandem parking may be 

considered ns justificati~n for a parking variance. 

(5) TI1e impact of conversion on existing tenants. Ability 

of residential tenants to find equivalent housing in the City for 
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equivalent rent. 

(6) The impact on the City's rental housing market. 

(7) The impact on the public school system. 

(8) Where there are significant open spaces, recreational 

facilities, and/or maintenance responsibilities, a co~ersion request 

shall be evaluated only if tre apartment complex has over twenty-five 

(25) units. 

(9) Existing roofs less than CWo (2) years of age are 

exempted from required fire resistive material. 

If in revieving these cons iderations, the City finds that the 

proposed conversion is unsuitable for community ownership, the City 

shall deny the rezoning application and not approve the tentative 

map. 

(b) A community ovnership conversion must also comply with the 

following regulations: 

(1) Pursuant to Section 66427.1 of the California Govern­

ment Code, as amended from time to time, the applicant shall submit 

evidence concerning the following requirements in order that the 

City Council may make a determination whether or not said require­

ments have been complied with and make findings with respect to said 

determination: 

(a) Each tenant of a project proposed to be converted 

into a community ownership project has been, or will be given, one 

hundred twenty (120) days written notice of the applicant's inten­

tion to convert prior to termination of tenancy due to the conver­

sion or proposed conversion. This provision shall not alter or 

abridge the rights or obligations of the parties in performance of 

their covenants, including, but not limited to, the provision of 

services, payment of rent or the obligations imposed by Section 1941, 

1941.1 and 1941.2 of the California Civil Code. 
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(b) Each tenant of the proposed co~nunity owner­

ship project has been or will be given notice of an exclusive 

right to contract for the purchase of their respective units 

lipan the same terms and conditions that such units will be in­

itially offered to the general public or terms more favorable 

to the tenant. The right shall run for a period of not less 

than sixty (60) days from the date of issuance of the subdivision 

public report pursuant to Section 11018.2 of the California Bus­

iness & Professions Code, unless the tenant has given prior written 

notice of his intention not to exercise the right. 

(2) A report on the physical condition of the planned 

conversion and estimated unit mmer payments for capital improve­

ments,'repairs and maintenance for both the co~on area and the 

individual units shall be given by the applicant to potential unit 

purchasers. The report shall be based on a structural analysis 

which describes the condition of the following major physical ele­

ments of the project; foundations, walls and roofs, mechanical 

equip~ent, recreation facilities, parking facilities, and any appli-

Lince. 

The report shall estimate, to the best knowledge of 

the applic~nt, the approximate date when each element will require 

replacement and the cost of such replacement. In addition, the ap­

plicant's report shall estimate the on-going maintenance and repair 

costs to the buyer of the co~on area, the cost of utility payments 

that will be billed to the buyer as an individual and other costs 

necessary for normal occupancy. 

Said report requirement is expressly intended to 

realistically apprive a potential buyer of costs he or she may 

reasonably anticipate with respect to their purchase and mainten­

ance or a unit in co~unity ownership project. 
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(3) TIle Ci.. .. j shall complete, at the at .,licant' s expense, 

a pre-sale inspection of a plnnned conversion project for 

compliance with the Housing Codes and all corrective actions must 

be made, agreements executed, and/or bonds posted to cover such 

actions, prior to sale. 

(4) TIle applicant shall include a list of all known tenants' 

n~ues and addresses with submission of the request for rezoning. 

Subsequently, the City may notify through mailing all known tenants 

of the proposed rezoning at least ten (10) days prior to the 

rezoning hearing. 111is notification may also inform the tenants 

of their future rights and alternatives if the conversion is approved. 

111e failure to mail such notice to all of said persons shall not 

operate'to divest the City of jurisdiction to conduct any hearing 

required to be held. 

SECTION 2: Savings Clause 

TIle changes provided for in this ordinance shall not affect 

any offense or act committed or done or any penalty or forfeiture 

incurred or any right established or accruing before the effective 

date of this ordinance; nor shall it affect any prosecution, suit 

or proceeding pending or any judgment rendered prior to the 

effective date of this ordinance. 

SECTION 3: Penalties 

Any person violating any of the provisions of this ordinance 

shall be guilty of an infraction punishable by a fine of not more 

than Five Hundred Dollars ($500.00). 

SECTION 4: Constitutionality; Severability 

If any section, subsection, sentence, clause or phrase of this 

ord~nance is for any reason held by a court of competent jurisdic­

tion to be unconstitutional or invalid, such decision shall not 

affect the validity of the remaining portions of this ordinance. 

The City Council of the City of Santa Clara declares that it 

",ould have passed this ordinance and every section, subsection, 
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sentence, clause and phrase thereof, irrespective of the fact that 

anyone or more sections, subsections, sentences, clauses or 

phrases, were to be held invalid by such court. 

SECTION 5: Effective Date. 

This ordinance shall take effect and be in force thirty days 

after its final adoption, but before such final adoption, it shall 

be published in an official newspaper of the City of Santa Clara 

as required by the Charter of said City. 

PASSED FOR THE PURPOSE OF PUBLICATION BY THE CITY COUNCIL OF 

THE CITY OF SANTA CLARA this __ day of ________ , 1979, 

by the following vote: 

AYES: COUNClU1EN: 

NOES: COUNClLHEN: 

ABSENT: COUHCILHEN: 

ATTEST: A. S. BELlCR 
City Clerk 

City of Santa Clara 
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(d) Ficcwalls, 

(\» I;i I-e lhltll-S ;111(\ asselldll il'!;, 

(c) ALtic separations. 

(d) Fh'e protection equil'lIlL'llt - !:il!cl1 as hydrants, 

SL<llltipipes, e:~tillguisllcrs. fil-(" ,11.1nll systeills, etc. 

(:1) 1.(l\.Jel- Willdow sill luc:lteLi IlItH-" thall six feet uhove 

gl-atie level, 

\v'heu· tile lowel' sill tlf illl egl-e$S or l'eSCUL' 

I"illt/UW fl-Olll a slecpillf~ l-CltJllI is located IIlUl-e tllall 

six fCllt above: gradc levl'!. <lIld (lnly (lile (.'xit dllor 

L In-(willed [rl)1ll the dwellillg unit, exit d001-

Ldrdwarc shall cOII',ply I:"ith the following: 

(1) New Ct'llstructiol1, 

~:o other 1 king 

device :;1\:.111 i,e allow(~d on the clltrall{:C d00l'. 

No s (: P:ll- <3 te loc king 



lockill!~ device will he penllitleu to be 

located higher tll;!ll liB" alJuve the inside 

floor level. 

(b) Lowl!r Willdow sill located morl! lll:lll fiftl!cn fcet 

above grade.: level. 

I.Jlwl·e the lower sill of an t!gl'e.:.sS or rescue 

l..rillUOW [rom <I S lcepil1(', 1'00111 is locCl tc~d II10re thall 

Ufleell fCl!l above t',raue level, and one exit Joor 

is proviucd [rolll the dwelling lInit, the following 

l'C!~l,latiulls shall apply: 

(1) Door Locking Devices. TIle dllor locking device 

l'equi rClllellls (or IlCW COllstrllc l it>!l ai1J ctlnuollli,ilillill 

cOt1VerSiOll shall alSll Ile applicable to situatiollS 

where lhe lower sUI of the l!g,rl!ss Ot' rescue 

willdow is more than fiftecil fl!et above grollild 

level. 

(2) AULolllali(.: nre ~;prillkll'I' I'culecljoll. The 

exit way's egn~ss/egress SLllit's shall be 

[ll'tJviued with all illlLolIWtic fire sprinkler 

lJl'utec t i tlll sys teili. 

:1. :~oo[ ,c:yvcrinHs 

1n all IlCH cOl1sll'uction and wherl! ilI(ln~ tJtilll twe.:llly five 

Pl'l'<:l'ill uf tlw l'lwf area is l'eplaeed or repaired ill <lny twelvc-

lilt Hi t pCl'iud 011 illl existillf!, building, the l'oof covering shall lJC: 

l L:1:;sL'd ;\, n, COL' specLl1 purpose roof covering cOillplylng \.;ith 

1; C,ltle Stililuard if 2-14. 1 t shall he the prr,pe.:rty 

,,·.il;t·~,I,. l'l'SPUl1SiGiiity to COI1[O)'l1l to tllis n.:quire:llcllt. 

IJ. . of plalls 

['loIns ~;td)lllilled for apprn'hll to the !1uildill!:" Departlilcilt 



-

<.JIsD be sullild lted to the Fire Ikpartlllenl for purposes uf 

in,pu:;in t; these n~glllatiolls and obLaining ;'1Jpr("lval frolll tIle 

fire chief or his designee. 

S[CnON 3: 
---~.--

Those portions of Ordinance N0. 1265, and the 1970 

LJiliun of the Uniforlu Fire Code, as amended by the modifications and 

clIIlCndlll('ll[S LO the Fire l'rev(.'ntion Code in conflicL I.;ith or illt:onsistellt 

·.vi Lli l lie provisiollS of this onlinancc arc hereby repealed, except 

lll:1t lilis repeal shall nut affecl the duty or 1'csponsibility lie an)' 

j"'r:;(lII, Ill" punishment of any Pl't":;;on, [01" allY act: dllnc or COllllllitteu, at" 

lur l"<lil\ll"e to per[onll any Het required Co lJe pcrfortuud i.1) violation of 

;11./ llrdi,l;lnce hereby repcaled prioLo to thc effective date of tltis 

I,rJ i IlilIIC(;. 

(Pellalties) 

(Constitutionality; Sevl:r.:1iJilitv) 

::J:CTION 6: ---_ .. ---- (i':ffe..:tivc Date) 

.' 
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13 
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15 
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17 

18 

19 

20 

21 

22 

1919 Bellomy Street, Santa Clara, California, which parcel of 

real property has a value in excess of One Thousand Dollars 

($1,000). 

f. That said TEXERA INVESTMENTS has an ownership in­

terest in the following parcels of real property, all located 

within the City of Santa Clara, California and each having a 

value in excess of One Thousand Dollars ($1,000): 

1690 Long Street 
2375 Patricia Drive 
344 Kellogg Way 
1867 Clay Street 
1365-1367 Block Drive 

g. That the following, and each of them, are a source 

of income to me in an amount or value received for calendar year 

1979 anticipated to be in excess of Ten Thousand Dollars ($10,000) 

Texera Construction Company, Inc. 
l265-A El Camino Real 
Santa Clara, California 95050 
(construction and development) 
payment for personal services 

Mary-Vin Corporation 
l265-A El Camino Real 
Santa Clara, California 95050 
(real estate development and investment) 
personal services and investment 

Texera Investments 
l265-A El Camino Real 
Santa Clara, California 95050 
(real estate investment) 
rents and personal services 

23 4. That other than those interests listed above, my per-

24 

25 

26 

27 

28 

sonal residence, remuneration for my services as a Councilman 

and loans in the ordinary course of business, I have no ecomonic 

interest or income reportable under the provisions of the Poli-

tical Reform Act of 1974 or the Rules and Regulatiomof the Fair 

Political Practices Corrmission promulgated thereunder. 

- 3 -



1 EDWIN J. MOORE, City Attorney 
HICHAET. R. DOWNEY, Asst. City Attorney 

2· BARRY F. NcCARTHY, Deputy City Attorney 
CITY HALL, 1500 Warburton Avenue 

3 Santa Clara, Ca[fornia 95050 

4 Telephone: (408) 984-3232 

[) At tor11eys for De fendants 

6 

7 

8 

10 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

11 STEPHEN SHAPIRO and DAN PORAT, ) 
Partners, dba THE FAMILY TREE, ) 

12 ) 
r-.TO. 437096 

VS. 
14 

Plaintiffs, POINTS AND AUTHORITIES IN 
OPPOSITION TO MOTION FOR A 
PRELIMINARY INJUNCTION 

DANIEL V. TEXERA, Councilman, 
15 City of Santa Clara, 

) 
) 
) 
) 
) 
) 
) 
) 16 

17 

IX 

Defendant. 

----------------------------) 
Defendant, DANIEL V. TEXERA, submits the following 

19 points and authorities in opposition to Plaintiff's Motion for 

20 a Preliminary Injuhction: 

21 

22 

23 

24 

25 

I 

THIS COURT IS WITHOUT JURISDICTION TO ENJOTN 
A VIOlATION OF THE POLITICAL REFORH ACT AS 
PIA INTIFFS ARE NOT "PERSONS RES IDING \.]ITHIN 
THE JURISDICTION" OF SANTA CLARA. 

This action is brought by individual Plaintiffs, SHAPIRO 

26 and PORAT, who, it is alleged, are partners doing business under 

27 the firm name of THE FAMILY TREE. It is further alleged that said 

28 partnership has its principal place of busine S8 and residence in 

- 1 -



1 the Ci ty of Santa Clara. 

2, Standing to sue for injunctive relief under the pro-

S visions of the Political Reform Act require that th e person who 

4 brings such action reside in the jurisdiction. Government Code 

5 § 91003 (a). Although a partnership is a "person'! for purposes of 

6 the Act (Government Code §62047), a partnership is not in itself 

7 a legal entity and is incapable of "residing" in any jurisdiction. 

8 It simply transacts business therein. Reed v. Industrial Accident 

9 Commission (1937) 10 Cal. 2d 191, 73 P. 2d 1212. As the Plain-

10 tiffs lack standing to bring this action, the a ction should be 

11 dismissed. 

12 

13 

1·1 

15 

16 

II 

PLAINTIFFS HAVE FAILED TO SEEK AN ADMINISTRATIVE 
RULING ON THE ISSUES INVOLVED IN THIS CASE AND 
SHOULD BE REQUIRED TO DO SO PRIOR TO SEEKING IN­
JUNCTIVE RELIEF. 

Under the Political Reform Act of 1974, the Fair Poli-

17 tical Practices Commission was created and is charged with the 

18 primary responsibility for the administration and implementation 

19 of the Fair Political Practices Act. Government Code §83l1l. 

20 Said Commission has adopted comprehensive rules and regulations 

21 governing the duties of political of fice holders under the Act. 

22 2 California Administrative Code §§18109, et seq. 

23 Plaintiffs here seek injunctive relief as authorized 

2,1 by §9l003 of the Government Code. §91003(a) reads in full as 

25 follows: 

26 

27 

28 

Q§91003. Injunctions. 

(a) Any person residing in the juris­
diction may sue for injunctive relief 
to enjoin violations or to compel compli­
ance with the provisions of this title. 

- 2 -



1 

2 

5 

6 

The court ma~ in its discretion require 
anyPIalnEif other than the commission 
to I-i Ie a complaint \vitfi Uie commission 
prIOr to seeking injunctive relief. Tne 
court may award to a plaintifror-defen­
dant who prevails his costs of .litigation, 
including reasonable attorneyls fees." 
(emphasis added) 

Given the administration and expertise of the Commission 

7 rtnd its staff, Plaintiff should be required to seek their analysis 

8 and ruling on the responsibilities of Defendant prior to seeking 

9 relief from this Court. In order to permit this, Plaintiffs 

10 could request a continuance of the matters now pending before 

11 the City Courtil rEiating to their condominium conversion. 

12 III 

13 DEFENDANT Ilt\S NO FINANCIAL INTEREST IN THE 
GOVERNNENTAL DECISIONS ~"HICH ARE THE SUBJECT 

14 OF THIS ACTION. 

IS Plaintiffs herein seek to enjoin Defendant TEXERA from 

16 participating in City Council consideration and determination of 

17 three matters nmV' set for hearing on October 30, 1979 at the 

18 regularly scheduled meeting of the Santa Clara City Council. 

19 The first matter is the final passage of Ordinance No. 1390, 

20 relating to condominium conversion regulations. This ordinance 

21 makes several changes, primarily clarifying changes, in the ex-

22 is ting Artic Ie 27 of "The Zoning Ordinance of the Cit y of Santa 

23 Clara.'1 The matter to be considered by the Council is Ordinance 

24 No. 1391, reia t ing to requiremen ts for a "life safe ty sys tern" 

25 for multi-occupancy dwellings. This ordinance would impose cer-

26 t.1in fi re protection equipment requirements on all new and con-

27 struction of multiple occupancies as well as existing structures 

28 if converted into condominiums. The third matter involv~s 

- 3 -



1 consideration of the application 0 f Plaintiffs for approval of a 

~ condominium conversion project of one hundred twenty units. 

3 The basis upon which Plaintiffs seek relief is the dis-

4 qualification provision of the Political Reform Act of 1974. 

;) This provis ion reads as follows: 

G "§87l00. When influencing governmental 
decision prohibited. 

7 No public official at any level of state 
or local government shall make, partici-

8 pate in making or in any way attempt to 
use his official position to influence a 

9 governmental decision in which he knows 
or has reason to know he has a financial 

10 interest." 

11 Section 87103 of the Government Code attempts to qualify 

12 \·:ha t is meant by a "financ ia 1 interes ttl by limiting it to those 

18 situations where "it is reasonably foreseeable that the decision 

11 will have a material financial effect, distinguishable from its 

1[, effect on the puhlic generally, on . a business entity 

IG any real property . . . any source of income . . ." 

17 The regulations of the Fair Political Practices Commis-

18 sion attempt to guantifl in numerical terms the meaning of a 

19 "material financial effect". In so doing, the Commission has 

20 outlined numerical "factors" to be considered by the public offi-

21 cial when determining the foreseeability of a material financial 

22 effect. 

23 Plaintiffs have failed to show, either in the Complaint 

2·1 or accompanying Declarations, how any of the ITa tters to be deter-

25 mined by the City Council have a material financial effect on any 

2G business entity, real property, or source of income of Councilman 

27 TEXERA. They have cha rged tha t Counc i lman TEXERA has made cer-

28 tuin public statements with regard to his opposition to condominiu 

- 4 -



1 conversion projects because of an adverse financial impact on his 

2 business. Defendant denies ever making such a statement and 

3 Plaintiffs have failed to show when and where such statements 

4 were made on the record by the De fendant. 

Plaintiff's sole contention of an adverse financial im-

6 pact on Defendant from approval of Plaintiff's project is the 

7 likelihood of increased competition for Defendant's business. 

8 As the testimony of John !1. Hollwedel, a qualified appraiser, will 

n show, the types of residential units currently owned and sold by 

10 Defendant are different not only in quantity, but in quality from 

1] those residential units proposed to be marketed by Plaintiffs. 

12 The units differ significantly in size, quality of design and 

13 improvements, methods of construction and amenities. In short, 

14 the types of units in which Defendant deals would not be consider-

15 ed to be in the same "market" as those units contemplated by 

16 Plain tiffs. 

17 

18 

19 

20 

IV 

PL~INTIFFS IMVE FAILED TO SHOW THE REQUISITE 
IRREPARABLE HARM OR INJURY IF THIS PRELIMINARY 
INJUNCTION IS NOT GRANTED. 

Government Code §91003(b) provides that "If it is ul-

21 timately determined that a violation has occurred and that the 

22 official action might not otherwise have been taken or approved, 

23 the Court may set the official action aside as void ." This 

24 clear ly provides for correc tive ac tion by the Court in t he event 

25 of City Council action taken if it is determined that (a) Council-

26 man TEXERA voted improperly and (b) the official action would not 

27 have taken place had he disqualified himself from voting. In addi 

28 tion, the ordinances in question would not take effect until thirt 

- 5 -



1 days after the date of final adoption. The Charter of the 

2 City of Santa Clara §8l0. 

3 In light of the foregoing, it is respectfully requested 

4 that this Court deny Plaintiff's Hotion for a PrelLninary Iiljunc-

5 tion, enter an Order Dismissing the Action, and enter such other 

G Orders as it may deem just.and proper, including the award of at-

7 torneys fees and costs. 

8 Respectfully submitted, 

9 

10 Dated: October 21, 1979 

11 

12 

1 :1 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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] EDWIN J. MOORE, City Attorney 
MICHAEL R. DOWNEY, Assistant City Attorney 

2~ BARRY F. McCARTHY, Deputy City Attorney 

G 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

CITY HALL, 1500 Warburton Avenue 
Santa Clara, California 95050 
Telephone: (408) 984-3232 

Attorneys for Defendant 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

STEPHEN SHAPIRO and DAN PORAT, 
Partners, dba THE FAMILY TREE, 

Plaintiffs, 

vs. 

DANIEL V. TEXERA, Councilman, 
City of Santa Clara, 

Defendant. 

) 
) No. 437096 
) 
) DECLARATION IN OPPOSITION TO 
) MOTION FOR A 
) PRELIMINARY INJUNCTION 
) 
) Hearing Date: October 30, 197 
) 
) 
) 

------------------------) 
19 I, DANIEL V. TEXERA, do declare as follows: 

20 1. That I am a duly elected member of the City Council of 

21 the City of Santa Clara, California. 

22 2. That on or about March 8, 1979, I filed a Statement of 

23 Economic Interests (Form 721) as required by the Political 

24 Reform Act of 1974 and the rules and regulations promulgated 

2
~ 

.> thereunder by the Fair Political Practices Commission. Further, 

26 that the period covered by said Statement of Economic Interests 

27 was January 1, 1979, through December 31, 1978. 

28 3. That at the present time, a summary of my economic 
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2 

3 
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f) 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

21 

25 

2G 

27 

28 

! 
I 

interests, as reportable under the Political Reform Act and the 

,above mentioned regulations of the Fair Political Practices 

Commission, is as follows: 

a. That I have an ownership interest in TEXERA 

CONSTRUCTION COMPANY, INC., a construction and development firm 

located in the City of Santa Clara, California, which interest 

is valued in excess of One Thousand Dollars ($1,000). 

b. That I have an ownership interest in TEXERA 

INVESTMENTS, a real estate investment firm located in the City 

of Santa Clara, California, having a value in excess of One 

Thousand Dollars ($1,000). 

c. That said TEXERA CONSTRUCTION COMPANY, INC. owns 

a 50% ownership interest in MARY-VIN CORPORATION a real estate 

development firm having a value in excess of One Thousand Dollars 

($1,000). 

d. That said MARY-VIN CORPORATION has an ownership 

interest in the following real property, each parcel constituting 

a townhouse unit and each unit having a value in excess of 

One Thousand Dollars ($1,000): 

3433 Homestead Road 
3435 " " 
3437 " " 
3439 " " 
3443 " " 
3451 " " 
3430 Lochinvar 
3432 II 

3438 " 

e. That TEXERA CONSTRUCTION COMPANY, INC. has an 

ownership in undeveloped parcel real property located at 
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1 S. That at no time have I made a statement to the effect 

~ ~ that I was opposed to condominium conversions because they com-

3 pete with property owned or developed by me. 

4 Executed October 29, 1979 at Santa Clara, California. 

5 I declare under penalty of perjury that the foregoing is 

6 true and correct and that if called as a witness, I could testify 

7 competently thereto. 

8 

9 

10 

1] 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

, I . , . , 
.. { \.. I. ! I, ; 

, 
.' 

DANIET. V. TEXERA 
Declarant 

I 
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